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Preface

Product Regulations and Standards in WTO Law revisits harmonization efforts theo-
retically and practically by developing the route towards a concept of international
harmonization processes. This is done by considering the rules on harmonization
within the World Trade Organization (WTO) Agreements on the Application of
Sanitary and Phytosanitary Measures (SPS Agreement), and on Technical Barriers to
Trade (TBT Agreement).

International harmonization processes are in themselves neither positive nor
negative: they are whatever we make of them. This simple idea can provide an overall
impression of international harmonization processes. To encourage harmonization
processes to become widely accepted, the book provides commentary to support a
common understanding of the relevant economic, administrative and legal principles
and gives practical insight into the usage of harmonization rules for sanitary and
technical product regulations and standards under the WTO framework.

In legal practice, harmonization processes provide some helpful regulatory
instruments; but they vary widely in their operation. A regulatory instrument by
definition requires specification by object, or area of application, and such specific
details to meet the stated aims and objectives of the instrument. Whilst very desirable,
these aims and objectives are challenging to achieve, even through harmonization.
Such a tension was identified in the relationship between some of the different aims
and objects within international trade law. For example, many suggest that improving
health and minimizing negative effects on trade are conflicting aims. In fact there is a
synergy between them: both serve to promote welfare enhancement, but there may be
a difference in their emphasis, or their aims may have different priorities.

On the international stage, surprisingly, the limitations of harmonization pro-
cesses can have both positive and negative effects. Harmonization processes provide a
range of common agreements that are limited by the fact that there is always scope for
diversification to accommodate a range of objectives such as consumer taste, regional,
historical or cultural differences. A weakness of this may be that harmonization
processes are never complete.
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When | began researching this subject, the term, function and concept of
‘harmonization’ of product standards and regulations had already received consider-
ation at national and supranational levels. However, harmonization is a wide and
growing subject. My aim has been to develop an understanding of the concept of
harmonization as established within the SPS Agreements and TBT Agreement under
the WTO Agreements to enable an examination of international and multilateral
dispute resolution. 1 hope this book will contribute to the conceptual analysis of
harmonization in international trade law and may be practically applied by the
interested parties engaged in international law.

This book has been submitted beginning of 2011 as a thesis for the degree of
Doctor of Laws at the University of Hanover. The research described herein was
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CHAPTER 1
Introduction

International law is a system of interrelated rules, principles, and concepts that governs
the relations between nation states and international organizations, but which also
increasingly affects economic operators. Many aspects of international markets today
can only be fully understood with profound knowledge of international rules and an
awareness of how they operate as an integral component of global market affairs.

The exchange of goods has historically been an important factor for the partici-
pants - such as manufacturers, consumers, and traders - but also for the wealth of the
economies of communities, societies, and states in the modern sense.' Trade in the
sense of an exchange of goods first began in local areas but increasingly occurred
between distant places. Trade between distant places contains the additional element
of transport of goods along trade routes that may bring a larger profit but at additional
risk. Trade creates a part of profit as well as other values such as connections and
interdependencies throughout different people, places, technology, knowledge, and
cultures of the world. This simple idea still underlies any trade efforts in modern times.
In the first chapter on economic aspects, I will draw attention to this issue to clarify the
basic elements of trade efforts.

As trade increasingly changes from a national to an international phenomenon,
aspects of public and private choice must in turn take on an international dimension.
Public and private persons alike, whose business activities cover international trade
and customs, must increasingly take into account international rules, regulations and
standards in addition to national and supranational law.

Economic operators are already accustomed to considering national and supra-
national rules, regulations, and standards, such as those of the European Union,
NAFTA, Mercosur, or other multilateral or bilateral trade association agreements. They
now face the additional challenge of increasing international regulation of trade and

1. On the history of trade see W Bernstein, A Splendid Exchange: How Trade Shaped the World from
Prehistory to Today (2008), F Braudel, Civilization and Capitalism, 15th-18th Century, Vol. II:
The Wheels of Commerce (2002).



