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Introduction

Do children in England develop more quickly than their counterparts in
Germany? The difference in the age levels and provisions concerning the criminal
responsibility of children and young persons in England and Germany may give
this impression. In England a child under the age of ten is irrebuttably presumed
criminally incapable. Until 1998 a child aged ten but not yet fourteen was also
presumed to be doli incapax, that is incapable of forming a guilty mind. This
presumption could be rebutted if it were proven that the child had understood that
what he or she' was doing was seriously wrong. The rebuttable presumption of
doli incapax was, however, abolished by the Crime and Disorder Act 1998 which
means that in England children are now regarded as fully criminally responsible
from the age of ten. In contrast, in Germany below the age of fourteen a child is
irrebuttably presumed criminally incapable and cannot be dealt with by the
criminal system at all. Between the ages of fourteen and eighteen a young person
can only be convicted of a criminal offence if it is proven that she was criminally
responsible at the time of the act.

English and German law have strikingly different age limits of criminal
responsibility and requirements for establishing whether the youth was criminally
responsible. The removal of the presumption of doli incapax in England in 1998
(following its abolition and reinstatement in the case of C ¥ DPP)* widens these
differences and has been the spur for this work. The basic question which arises
from the change in England is whether there really is no longer a need for an
individual assessment of the criminal responsibility of children. If it is found that
there is still a need the issue arises of how such a test of criminal responsibility
could be best formulated. These questions will be examined on the basis of an
exploration of the provisions in England and Germany leading to a comparative
analysis and reform suggestions. Germany has been chosen for comparison for a
number of reasons: As early as 1923 it enacted a separate Youth Court Act
independent of the general Criminal Code. Perhaps as a result of this it has also
developed a substantive field of youth criminal law aside from dealing with the
issues concerning youth crime in the field of criminology or other social sciences.

The structure of parts I and II is similar. They each start with an
examination of how the age levels of, and tests for, criminal responsibility
historically developed in each country. This will involve looking at when the age
levels of criminal responsibility became fixed and upon what basis this occurred.
There will also necessarily be an examination of the development of the systems
for dealing with young offenders in each country and how this affected the

" In the following to avoid the clumsiness of ‘he or she’ the masculine and feminine form
will be used in alternate chapters, except when referring to specific examples or citations.
211995711 Cr App R 118 (DC): abolition; [1995] 2 All ER 43 (HL): reinstatement.
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provisions concerning criminal responsibility. Following the history, the law in
England until 1998 and the present law in Germany concerning the age levels and
proof of criminal responsibility will be discussed along with an analysis of the
factors taken to establish criminal responsibility. The criticisms of these laws in
each country will also be examined. This will reveal why the presumption of doli
incapax was abolished in England and what reform suggestions are made in
Germany.

In the final part of this work, the material discovered by examining each
country will be evaluated and compared in order to address the question of
whether there really is no longer a need for an individual assessment of whether
the young are criminally responsible before they can be dealt with in the criminal
justice system. This will involve analysing the historical reasons for the
development of the tests, whether these still hold today and what factors speak for
and against the necessity of proof that the young offender was criminally
responsible. Examining the German situation together with the situation in
England will allow a better evaluation of recent changes in England. Comparison
will also allow a picture to be gained of what similarities and differences there are
in each country and to what degree legal differences are balanced out by actual
practice. On this basis, a new approach will be recommended primarily for
England but consideration could equally be given to adopting this proposal in
Germany.



PART I
ENGLAND






Chapter 1

Historical Development of the Criminal
Liability of the Young

Concern for the correct way of dealing with the young who are accused of
committing criminal acts is not new. Throughout history, consideration has been
given as to whether, on what basis and to what degree children should be punished
in the same way as adults. An examination of the historical evolvement of the
special provisions concerning the criminal responsibility of children will reveal
how it came about that there was felt to be a need for an individual assessment of
the criminal capacity of the young and how this ability was assessed. It will also
reveal how the purpose of the criminal law has changed especially in relation to the
young and what effect such changes have had on the provisions of the criminal law
dealing with the young. Against this background a better analysis can be
undertaken as to whether there really is no longer a need for an individual
assessment of the child’s criminal responsibility as a precondition to dealing with
him in the criminal justice system.

Ancient Law

Special concern for the treatment of young offenders can be found as early as
ancient Anglo-Saxon law. For instance, the Laws of King Ine (688 AD — 725 AD)
state that a boy of ten could be privy to theft,' which suggests that below this age
he could not be found guilty of theft. Similarly, the Laws of King Aethelstan (925 —
935 AD) provide that a thief caught stealing could not be spared punishment if
above the age of twelve and the value of the stolen item was over eight pence.’
Blackstone takes this to mean that “[b]y the antient Saxon law, the age of twelve
years was established for the age of possible discretion, when first understanding
might open”.® However, this provision merely appears to have meant that until the
age of twelve a child should not be subject to full punishment. Being under this age
was not an absolute protection, as Blackstone seems to suggest, because if the
offender defended himself or attempted to flee then he was not to be spared
punishment.* This makes clear that young age was not regarded as a defence, but

! Laws of King Ine 7.2 reproduced in Sanders (1970), 3.

2 Laws of King Aethelstan (Council of Greatanlea) reproduced in Sanders (1970), 3.
? Blackstone (1769), IV 23.

* Laws of King Aethelstan (Council of Greatanlea) reproduced in Sanders (1970), 3.



