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PREFACE TO THE PAPERBACK EDITION

I began writing this book in 2008, following the publication of my historical
analysis of the U.S. deportation system, Deportation Nation: Outsiders in Ameri-
can History. Aftermath, published in 2012, urged a dramatic change of focus in
our thinking about contemporary immigration admissions and enforcement.
The book critiques a system that has become larger, harsher, and more offensive
to basic rights than any reasonable legislator, president, or judge could ever have
intended. This remains a major conceptual puzzle and human rights challenge
for an open and otherwise rather immigrant-friendly society.Although After-
math has, I hope, inspired some scholars to take the nascent field of deportation
studies seriously, the system remains in desperate need of reconceptualization
and major reform. The fever of deportation delirium eased a bit in the wake of
the 2012 elections, at least for some classes of potential deportees. Still, removal
numbers are at or near all-time highs. Despite such executive branch initiatives
as prosecutorial discretion and “Deferred Action for Childhood Arrivals”
(DACA), current legislative portents seem positive mostly for the so-called
DREAMers, the most impressive and sympathetic cohort. For many others, es-
pecially legal residents convicted of even minor crimes, it is likely that we will
continue to live with massive deportation and detention systems for the foresee-
able future.

vii



PREFACE

Prisoner, hear the sentence of the Court. The Court decides, subject to
the approval of the President, that you never hear the name of the

United States again.
— Edward Everett Hale (1863)'

This book is about how deportation has worked in the United States, a “nation of
immigrants.” In one sense, it is a book of stories—many sad, some frustrating or
infuriating, but some inspiring—about people who have had to leave one home
only to be forcibly removed, often years later, from another. The stories are also
about the United States itself, which has undertaken a radical social experiment
with massive deportation enforcement. I call this a radical experiment because,
although deportation is at least as old as the modern nation-state, we have never
before seen an immigration enforcement system of the size, ferocity, and scope
that has been built, ironically, in one of history’s most open and immigrant-
friendly societies. The experiment has now continued for more than a decade. It
is time to consider what it has accomplished and what it has wrought.
Deportation, at first glance, would seem to be mostly about border enforce-
ment. To citizens of affluent nation-states, this generally seems an important and
protective function. Borders aim to safeguard culture, identity, social peace, secu-
rity, and relative wealth. They serve as semi-permeable membranes, enabling gov-
ernments to control the movements of people, especially workers.* Most basically,
though, border enforcement seeks to keep various forms of foreign turmoil at bay,
as it separates “us"—the citizens—from “them”—the foreigners, the outsiders, the
aliens, and from various Hobbesian international realities.* Neither globalization,
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into global movement systems.” The agency itself recognizes, however, that these
goals of security and resilience must include protection of “civil liberties and the
rule of law.”' The hard task is to sort out what this really means in practice, both
within and outside U.S. territorial borders.'®

The outside, extraterritorial space has become especially important because
of a phenomenon that I term, somewhat provocatively, the new American dias-
pora.” The United States deportation system has created a forcibly uprooted
population of people with deep and cohesive connections to each other and to
the nation-state from which they were removed. Around the world, from Haiti
and the Dominican Republic to Brazil, from Mexico and Guatemala to the
Azores, from Cape Verde to Cambodia, there are now hundreds of thousands of
former long-term legal resident deportees who were raised and fully accultur-
ated in the United States. In addition to their moral claims and the complex
policy implications of their very existence, their legal rights are a problem that
demands serious attention.

Let me make something clear at the outset: this book does not argue for com-
pletely open borders, for the abolition of the nation-state, or against all immigration
enforcement. Its call is for critical, thorough, humane analysis and reconceptuali-
zation of a deportation system that has become shockingly large, unnecessarily
harsh and, in many ways, dysfunctional. Once a relatively seldom-used and legally
nuanced, flexible process, deportation in the United States has developed into a
huge, expensive, and rigid enterprise. Its goals are elusive to define, and its positive
effects are difficult to measure, especially when compared to its substantial negative
collateral consequences. It has thrived in its current form for nearly two decades,
having developed an impressive politico-legal momentum despite opposition
from critics on the left and the right. It was, after all, not an immigrant rights organi-
zation, but the editorial board of the Wall Street Journal who argued presciently—a
decade ago—that deportation “would break up families [and] would disrupt busi-
nesses that depend on foreign labor for jobs that Americans don’t want. . .. ”® Still,
the system endures.

Deportation law is part of the U.S, constitutional legal system, though the fitis
complicated and imperfect. It offers a salient example of the deep tension
between the best ideals of liberal universalism and human rights and the realities
of restricted membership in this nation-state."” Simply put, it mediates the line
between our highest aspirations and our most basic fears. And yet it has largely
done so without drawing the critical attention it deserves. Indeed, compared to
the famous late eighteenth-century debates over the Alien and Sedition Acts, the
biting controversies over Chinese exclusion and deportation laws in the late
nineteenth century, ideological deportation episodes after World War I, and mas-
sive repatriations of Mexicans in the mid-twentieth century, there has been insuf-
ficient sustained recent consideration of deportation as a matter of fundamental
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Bibler-Coutin, Jessica Chicco, Jennifer Chacon, Julie Dahlstrom, Matt Gibney,
Elspeth Guild, Kent Greenfield, Susan Gzesh, Don Hafner, David Hollenbach,
Don Kerwin, Steve Legomsky, M. Brinton Lykes, David Martin, Nancy Morawetz,
Hiroshi Motomura, Gerald Neuman, Michael Olivas, Vlad Perju, Julia Preston,
Rachel Rosenbloom, Telma Silva, Nina Siulc, Debra Steinberg, Jacqueline Ste-
vens, Maunica Sthanki, David Thronson, and Mike Wishnie, as well as to many
government officials and employees of nongovernmental organizations from the
Azores, Cambodia, Cape Verde, Ecuador, El Salvador, Guatemala, and Mexico
who were generous with their time and provided helpful background materials.
Emily Dix, Dhriti Pandhi, and Mariah Rutherford-Olds provided excellent
research assistance and Dan Maltzman and Judy Yi helped mightily with various
logistics. The project was much improved by feedback I received during presen-
tations at American University, Washington College of Law, the Council on For-
eign Relations, the biannual Immigration Law Teachers’ Conference, at DePaul
University, Harvard University, Stanford Law School, Temple University, Beas-
ley School of Law, the University of Buenos Aires, UCLA, the University of
Massachusetts, Boston, and the University of Oxford. I am very grateful to my
editor, David McBride, who slogged through my early ramblings, and to various
anonymous reviewers at Oxford University Press who offered sharp questions
and invariably useful suggestions. Finally, I thank my students for helping me to
clarify my thinking, and my clients and those deportees I have interviewed for
sharing their lives and their truths with me.
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principle. After many years of laboring in this system, teachinglaw students about
it, and studying its history and nature, I realized that it evoked for me Marshall
McLuhan’s old adage, “I don’t know who discovered water but it wasn't a fish."*
To the extent that we think about it at all, many of us have now simply come to
accept deportation as a background fact of normal modern life. But the nature of
the current system demands that this be challenged.

Nearly a century ago, Raphael Lemkin, a Jewish lawyer from Poland, began
developing a powerful new idea.” As he later put it: “New conceptions require
new terms.” His proposed term, “genocide,” defined a new international crime,
“the destruction of a nation or of an ethnic group.”* The idea was so powerful
that it is now considered one of the pillars of the modern human rights law
regime.” In short, Lemkin changed the way we think about law and about basic
human rights. The aims of this book—while much more modest—are inspired
by this sort of history. Deportation does not require us to conceptualize a new
term, but to fundamentally rethink new forms of an old phenomenon—to see how
the system has developed, incrementally, into something in urgent need of major
reform. My hope is that this work—at the very least—will inspire serious
thought about the basic rights of deportees and their families, broadly defined.
Of course, their rights claims are not simple. Most deportees are, by definition,
not completely innocent victims, and many (though not all) have violated the
law. Still, they have powerful moral and legal claims. Their life stories transcend
the boundaries of the nation-state, and their voices should be heard. The size and
consequences of the current deportation system have rendered the traditional
“out of sight, out of mind” approach unjustifiable.

One of the redeeming joys of working in the often depressing realm of depor-
tation law is a moving tradition of camaraderie and solidarity and an inclusive
vision of human rights. In my last book, Deportation Nation, I sought to highlight
a history of noncitizens’ rights discourse that ranged from Jefferson and Madi-
son to Charles Sumner; from Louis Post and Frances Perkins to immigration
lawyers Jack Wasserman, Louis Boudin, and Carol King. It has included such
poets as Henry Wadsworth Longfellow and Emma Lazarus; such singers as
Woody Guthrie, Paul Robeson, Harry Belafonte, and Pete Seeger; and such ac-
tivists as Harry Bridges, Carey McWilliams, Gordon Hirabayashi, Fred Kore-
matsu, Minoru Yasui, César Chévez and Dolores Huerta, along with many, many
others. I have been deeply inspired by their work and, my modest hope is to be
able to continue its best traditions.

I owe debts of gratitude to more people than I can name who have helped
with my research, writing and understanding of this project over many years. I
am particularly grateful to Deans John Garvey and Vincent Rougeau, Interim
Dean George Brown, and to my colleagues at Boston College Law School for
their ideas and support. Special thanks are also due to Jacqueline Bhabha, Susan
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international legal tribunals, supra-national entities like the European Union, the
Internet, social networking, nor the “flatness” of the world have fundamentally
changed this reality.* Reports of the death of the nation-state, in short, have been
exaggerated, as have reports of the irrelevance of national borders.® The impor-
tance of geographic space may have diminished somewhat with the advance of
transportation and new communication technologies.” But the poor and the
oppressed of the world encounter a tighter regime of state regulation—with fewer
migration possibilities—than many would have found in the past.®

And yet all boundaries—especially physical borders—are inevitably imper-
fect and porous.® This fact creates not only a certain anxiety, but also enforce-
ment dilemmas. Control of the physical border is equated with such elastic but
viscerally powerful goals as “national security” and compliance with the “rule of
law.” But there are always, inevitably, many of “them” among “us.” In the United
States, this has led to a particularly harsh situation: the lives of many millions of
noncitizens without legal status—and of many others with legal status but who
may have violated certain legal rules—are starkly different from those of all but
the most marginalized citizens.'” A knock on the door in the early morning, a
uniformed government agent at the workplace, the flashing light of a police car
due to a minor traffic violation, or a simple dispute with a landlord or an em-
ployer can mean the end of all life plans, arrest, detention, separation from loved
ones, poverty, physical danger, and permanent banishment.

The most common justification for imposing such a precarious existence on
noncitizens is rhetorically resonant but complex: these people, it is said, have vio-
lated the “rule of law™ No nation-state in history has more strongly associated
itself with law than the United States. As Tocqueville asserted long ago, America
could be well-described as “a Nation of people who aspire to live according to the
rule of law.”? Today, “rule of law” discourse, though often crudely deployed,
marks virtually all debates about border enforcement and deportation. As one
well-known proponent of strict enforcement responded to those who supported
mercy and compassion for undocumented noncitizens: “They broke the law. Pe-
riod.”? But the law is not so simple; and its complexity suggests that a question
mark rather than a period should follow the assertion that “they broke the law.”
Laws have certainly been broken. But what should we do about it?

The answer requires fundamental rethinking of both ends and means. As
Seyla Benhabib has noted, we are like “travelers navigating an unknown terrain
with the help of old maps, drawn at a different time and in response to different
needs.”"* We must rethink the norms and goals of deportation as we also exam-
ine enforcement mechanisms in light of current realities. The agency that now
controls most U.S. deportation is the Department of Homeland Security (DHS),
its very name a fitting blend of aspiration and atavism. DHS asserts that we need
a “smarter, more holistic approach that embeds security and resilience directly
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The plight of the deported—especially those who may have been incorrectly
deported—remains rather bleak, though some courts have begun to appreciate
the injustices and to craft remedies.' Deportation law still largely embodies a
brittle, formalist dichotomy: a territorial on/off switch for rights that prevents
many from ever having a day in court where the question of the legitimate limits
of deportation can be directly confronted.

Aftermath was first published exactly fifty years after Bob Dylan famously
asked, in the context of the civil rights struggles of that era: “How many years can
some people exist before they’re allowed to be free?”? For millions of nonciti-
zens in this country and their families, as well as for those who have already been
deported, the question remains unanswered.

Notes

1. See the Boston College Post-Deportation Human Rights Project: http://wwwbc.edu/cen-
ters/humanrights/projects/deportation.html.

2. Bob Dylan, Blowin” in the Wind. Copyright © 1962 by Warner Bros. Inc.; renewed 1990 by
Special Rider Music.
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Introduction

“What Part of ‘llegal’ Do You Not Understand?”

As to its cruelty, nothing can exceed a forcible deportation from a
country of one’s residence, and the breaking up of all the relations of
friendship, family, and business there contracted.

—Supreme Court Justice Stephen J. Field (1893)'

Fear is the parent of cruelty.
—James Anthony Froude (1876)*

Picture a woman—Tlet’s call her Marie—who came to the United States twenty
years ago as a refugee with her 1-year-old son, Marc. Marie is poor and speaks
very little English. She has struggled to make a good life, but she never became a
citizen, nor did Marc. They were both legal permanent residents of the United
States, with “green cards.”

Marie always saw Marc as a good boy; he was polite and a decent student. But
they lived in a tough neighborhood, and in high school, Marc fell in with a bad
crowd. Arrested by state police with some of the drug called ecstasy in his pocket,
he pled guilty to “aiding and abetting the possession of a controlled substance.”
According to his criminal lawyer, this was a very good deal—he was sentenced
to one year of probation. He had no other criminal record. Marie was frustrated
and angry with him, but she figured he would learn his lesson.

However, when he went to meet his probation officer one day in 2005, Marc
was arrested by federal Immigration and Customs Enforcement (ICE)* agents,
placed in mandatory detention with no right to even ask for bail, and told he
faced inevitable deportation as an “aggravated felon” (a technical term under
U.S. immigration law that can include many types of crimes, including some
drug offenses). He was to be sent to the country from which he and his mother
had fled, but where they have no contacts and no more family.* When Marie
went to visit him in ICE detention, Marc told her that he had thought they
were the same as U.S. citizens, if he had ever thought about it all.” His appointed
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criminal lawyer said she could not help him with his deportation case as it was
not part of her job. Marie had no money for an immigration lawyer, and the
lawyers with whom she talked said it seemed there was probably nothing they
could do for him anyway. One day, Marc was transferred to another facility two
thousand miles away from her. Then, a few months later, he was deported and
banned from the United States for life.

Marie, now almost 60 years old, was devastated. She was especially upset to
learn that after Marc’s removal, the U.S. Supreme Court had ruled that his
offense never should have been classified as an aggravated felony and that
he should have been able to ask an immigration judge for a discretionary waiver
of the deportation order. But Marc’s situation was even worse than Marie
had imagined. Soon after Marc was deported, Marie learned that he was HIV-
positive and that, after deportation, he would be held in his home country for at
least two weeks in a filthy, overcrowded, and corrupt prison with no access to
medication.® Now completely alone and fearing that her son had, in effect, been
sentenced to death, she asks a legal expert if there is anything that can possibly
be done to bring him back to the United States. The answer, essentially, is “no.”

This story must surely be troubling even to those who favor strict immigra-
tion enforcement. Reflecting more than the personal tragedies of a mother left
alone and a son condemned perhaps to die in what, for him, is a foreign, unknown
place, it raises deep questions of law and justice. Should people who immigrate
as young children—legally or not—Dbe forever subject to deportation if they do
not become citizens? Should there be a statute of limitations for deportation?
Should immigration authorities and courts balance the gravity of the offense
against other factors such as legal status or foreseeable hardship to the deportee
or his/her family? How should legal mistakes or changes in law be addressed?
These questions, and many more like them, are the subjects of this book. Though
they have complicated and technical aspects, they also present some of the most
compelling politico-legal and ethical dilemmas of our time.

This book advocates a dramatic change of focus in our thinking about immi-
gration admissions and enforcement. Historically, much of the U.S. system was
a comparatively optimistic enterprise. Entry and admission were the key con-
cepts, and the widespread assumption was that those who came here would suc-
ceed, stay, and become citizens. Of course, as I have previously shown, exclusion
and deportation were always critical parts of this enterprise.” Indeed, the system-
atic control of foreign laborers, particularly those from Asia and Latin America
who entered in irregular ways or who lack legal status, has long been oppressive.
In recent decades, however, removal has become such an overwhelming and
integral component of the U.S. immigration system that it now vies with admis-
sion and naturalization as a central operating principle. For many millions of
noncitizens, the threat of deportation now looms at least as large as the promise



