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FRAUD AND DECEIT

Scope of Topic: This article discusses the general principles of fraud and deceit,
the definitions and nature therecof, what constitutes actionable misrepresenta-
tions and fraud as grounds for damages or equitable relief, and the elements,
legal incidents, and effect of fraud, fraudulent representations, concealment,
and deceit, including the persons liable, the persons entitled to relief, the relief
and remedies available, the measure of damages, the defenses against liability,
and matters of practice and procedure in actions therefor.

Treated elsewhere are such matters as the liability as affected by fraud, of certain
particular persons, such as accountants (see 1 Am Jur 2d, AccounTtanTs §§ 16,
17, 19), architects (see 5 Am Jur 2d, ArcHrTecTs §§ 23, 24), attorneys (see
7 Am Jur 2d, ArTtorNEYs AT Law §§ 35, 36, 97, 180), brokers (see 12 Am
Jur 2d, Brokers §§ 85, 108 et seq.), infants (see INFANTsS), and partners
(see PARTNERsHIP) ; fraud in certain particular transactions, such as procuring
insurance (see 7 Am Jur 2d, AutoMoBILE INSURANCE §§ 14 et seq.; INSUR-
ANCE), obtaining a guaranty (see GUARANTY) or surety (see SURETYSHIP), or
procuring the execution of a will (see WiLLs) ; fraud as affecting the forma-
tion of contracts generally (see 17 Am Jur 2d, ConTracTs §§ 151, 152), or
as affecting the validity of deeds (see 23 Am Jur 2d, Deeps §§ 142 et seq.),
or the passage of title in sales of personalty (see SALEs) ; fraud in the induce-
ment of marriage and as a ground for action, annulment, or divorce (see 4
Am Jur 2d, ANNULMENT OF MARRIAGE; 24 Am Jur 2d, DIVORCE AND SEPARA-
TIoN §§ 70 et seq.; MARRIAGE) ; fraud as a ground for cancellation (see 13
Am Jur 2d, CanceLLATION OF INsTRUMENTs §§ 16 et seq.) or reformation
(see REFORMATION OF INSTRUMENTS) of contracts or instruments, or for
setting aside a compromise and settlement (see 15 Am Jur 2d, ComprROMISE
AND SETTLEMENT §§ 30 et seq.) or release (see RELEASE) ; constructive trusts
based on fraud (see TrusTs); conveyances in fraud of creditors (see Fraub-
ULENT CoNVEYANGES) ; fraud as a defense to specific performance (see SpEciFic
PERFORMANCE) ; remedies other than actions at law for fraud in the sale or
exchange of property (see 30 Am Jur 2d, EXCHANGE oF PROPERTY; SALEs;
VENDOR AND PURCHASER) ; duress and undue influence (see 25 Am Jur 2d,
Duress anp Unpuk INFLUENCE) ; the statute of frauds generally (see STATUTE
oF Fraubs); the fraudulent concealment of a cause of action as tolling the
statute of limitations (see LiMiTaTioN oF AcTions); and the offenses of false
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pretenses (see 32 Am Jur 2d, FALse PRETENSES), false personation (see 32
Am Jur 2d, FaLse PersoNATION), and false swearing (see PERJURY).

IV.

VL
VII.

VIII.

XI.

+ Table of Parallel References see p vii. +

. IN GENERAL (§§ 1-11)
II.
II1.

ELEMENTS AND REQUISITES (§§ 12-19)

MEANS OF PERPETRATION

A. IN Genrerar (§§ 20-25)

B. FALsE PRETENSES AnND FRAUDULENT DEVICES, SCHEMES, AND TRICKS
(§§26-32)

C. OstaiNnIiNG Goobps or SErvices Wit INTENT Not To Pay (§§ 33-40)

FALSE REPRESENTATIONS

A. IN GenrraL (§§ 41-44)

B. Necessity THAT ReEpreEsENTATION BE oF Fact; Orinions (§§ 45-56)

C. Marrers oF FururiTy; PROMISES AND STATEMENTS OF INTENTION
(§§ 57-72)

D. Matters or Law (§§ 73-80)

E. REPRESENTATIONS AND STATEMENTS AS TO PARTICULAR MATTERS

(§§ 81-143)

. CONCEALMENT

A. INn GeneraL (§§ 144-151)

B. ParTicuLAR MAaTTERs (§§ 152-173)

C. NonpiscLosure CoupLEp Wit TRICKS, ARTIFICES, OR MISREPRE-
SENTATION (§§ 174-176)

MATERIALITY (§§ 177-181)
FALSITY (§§ 182-184)

INTENT TO DECEIVE: KNOWLEDGE OF FALSITY

A. In GeneraL (§§ 185-187)

B. INTENT To Deceve; Necessiry (§§ 188-196)

C. KnowLEDGE OF FaLsity (§§ 197-206)

D. ParticuLarR KiNps oF REPRESENTATIONS, TRANsAcTIONS, RELIEF, ETC.

(§§ 207-222)

. RELIANCE AND DECEPTION

A. In GeEnNeraL (§§ 223-229)
B. EFFect oF REsorRT 1O EXTRANEOUsS SOURCES OF INFORMATION; IN-
VESTIGATION OR ExaminarioNn (§§ 230-235)

. RIGHT TO RELY

A. IN GeNeraL (§§ 236-240)

B. ErFect oF TIME OF MAKING REPRESENTATION (§§ 241-243)

C. EFFecT oF MAKING REPRESENTATION INDIRECTLY (§§ 244-246)
D. Errect oF NEGLIGENCE; Dury To INVESTIGATE (§§ 247-264)

E. ParticuLAR MATTERS AND KiINDs oF StaTEMENTs (§§ 265-282)

NECESSITY OF AND WHAT CONSTITUTES DAMAGE OR INJURY
A. In GeNEraL; Nrecessrry (§§ 283-291)
B. WaaT Constitutes Damace (§§ 292-295)
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XII. PERSONS ENTITLED TO RELIEF

A. In GeneraL (§§ 296-300)
B. Errect oF ParticipaTioN IN Fraup (§§ 301-304)

XIII. PERSONS LIABLE

A. In GeneraL (§§ 305-309)
B. ParticuLarR Prrsons (§§ 310-322)

XIV. RELIEF AND REMEDIES

A. In GENERAL; JurispicTioN (§§ 323-326)

B. AvTerNaTIVE REMEDIES; ELEcTION (§§ 327-329)
C. LecaL RELIEF; AcTions AT Law (§§ 330-336)
D. EqurrasLe Remepies (§§ 337-339)

E. Fraup as Derensre (§§ 340, 341)

XV. MEASURE OF DAMAGES

A. In GeneraL (§§ 342-350)

B. SALE or DisrositioNn or Property (§§ 351-370)

C. AcquisiTioN oF ProPERTY OR SERvIcEs (§§ 371-375)
D. Excuances oF ProrrrTy (§§ 376-378)

E. InTErREsST (§§ 379-382)

XVI. DEFENSES

A. In GeneraL (§§ 383-385)
B. Waiver anp Estorrer (§§ 386-399)
C. LimrtaTions, LacHEs, or DrerLay (§§ 400-418)

XVII. PRACTICE AND PROCEDURE
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A. In GenEraL (§419)

B. ParTies (§§ 420-422)

C. Preabine (§§ 423-436)

D. Evibence (§§ 437-480)

E. TriaL anp JupeMENT (§§ 481-491)

I. IN GENERAL

. Definitions and nature

— False representation, misrepresentation, concealment, and falsc pretenses

. Kinds or classification

— Actual and constructive or legal fraud
— Intrinsic and extrinsic fraud

. As related to or distinguished from other grounds for relief or of liability

— Warranty and breach thereof
Effect

— On sales

— In exchanges of property

. Legislation: provisions against fraud

II. ELEMENTS AND REQUISITES

. Generally; actionable fraud
. Mental capacity and competence of parties
4. Necessity of overt act
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Relationship of parties; breach of duty or abuse of confidential or fiduciary

relationship
— What constitutes fiduciary or confidential relationship
Necessity of false representation; definiteness )
Necessity that defrauder benefit from or have interest in transaction; effect

of benefit
Questions of law and fact

III. MEANS OF PERPETRATION

A. In GENERAL

. Generally
§ 21.

§ 22.
§ 23.
§ 24.
§ 25.

Procuring breach of contract or preventing its fulfilment; fraudulent breach
of contract

Fraudulently procuring judgment

Taking unconscionable or undue advantage of another

Exercise of legal right; inducing lawful or unlawful act

Accomplishing by fraud what one could do by lawful means; fraudulent
acquisition of property to apply on debt

B. FaLse PRETENSEs AND FRAUDULENT DEVICES, SCHEMES, AND TRICKS

. Generally

. Fraud as to nature or contents of contract or other instrument

. False identification or impersonation; forgery

. — Concealment of, or misrepresentation as to, identity of purchaser or

grantec

. Enticement into jurisdiction
. Inducement to forgo enforcement of remedy
. Fraudulently procuring settlement or release

C. Osraining Goops or Services WitH INTENT Nor To Pay

. Generally; prevailing rule

. Basis or rationale of rule

. As distinguished from mere false representation

. Intention not to pay as essence

. — Time of intention; necessity of intention never to pay

. Effect of lack of reasonable expectation of ability to pay

. Effect of insolvency and concealment thereof, or act of bankruptcy
. Minority view; modifications of prevailing rule

IV. FALSE REPRESENTATIONS

A. In GENERAL

. Generally

. Manner of making; implied representations
. Construction of language used

. Questions of law and fact

B. Necessity THAT REPRESENTATION BE OF Facr; OPINIONS

1. In GENERAL

. Generally
. Distinctions between statements of fact and matters of opinion
. — Illustrations

Questions of law or fact
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2. QuALIFICATIONS OF, AND ExcEPTIONS TO, RULE HOLDING OPINIONS
NONACTIONABLE

§ 49. Generally
§ 50. Mingling of fact and opinion )
§ 51. Where relation of trust and confidence exists; effect of superior knowledge

§ 52. — Opinion of professional adviser
§ 53. Opinion deliberately given falsely with intent to deceive

3. CoMmMENDATORY TRADE TALK

§ 54. Generally
§ 55. Applications of rule of nonresponsibility; exceptions and qualifications
§ 56. Statements in advertisements, catalogs, circulars, etc.

C. MatTErs oF FuturiTy; PROMISES AND STATEMENTS OF INTENTION

1. IN GENERAL; STATEMENTS As To EVENTs IN Furure

§ 57. Generally
§ 58. Illustrations of rule of nonresponsibility
§ 59. Exceptions and qualifications

2. PROMISES AND STATEMENTS OF INTENTION

a. IN GENERAL

. Generally; rule of nonliability

. Reasons or rationale for rule

. In equity

. Illustrations and particular applications of rule

. Exceptions to rule of nonliability

. — Illustrations

. Mingling of facts and promises

. Representations as to third person’s intention or state of mind, or promises
as to his future acts
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b. Promises Mabe WitH INTENTION Notr To PERFORM

§ 68. Generally; prevailing rule

§ 69. Applications and illustrations

§ 70. Effect of the statute of frauds

§ 71. Qualifications of, and exceptions to, prevailing rule
§ 72. Minority rule

D. MATTERs OF Law

§ 73. Generally

§ 74. Applications of rule of nonliability

§ 75. — Tax law, deed, or sale

§ 76. — Nonassessability of stock

§ 77. Exceptions to rule of nonliability

§ 78. Illustrations of exceptions

§79. — Mixed law and fact

§ 80. — Foreign law; law of another state

E. REPRESENTATIONS AND STATEMENTS AS TO PARTICULAR MATTERS

1. IN GENERAL

§ 81. Generally
§ 82. Health or physical condition; prognosis, cure, or operation
§ 83. Representations or promises as to improvements—by vendor



