KLUWER LAW INTERNATIONAL

The Law of Non-Navigational Uses

of International Watercourses
Options for Regional Regime-Building in Asia

By Nahid Islam

=) ) Wolters Kluwer

Law & Business



KLUWER LAW INTERNATIONAL

The Law of Non-Navigational
Uses of International Watercourses

Options for Regional Regime-Building in Asia

Nahid Islam

=) Wolters Kluwer

Law & Business

AUSTIN BOSTON CHICAGO NEW YORK ~ THE NETHERLANDS



Published bv:

Kluwer Law International

PO Box 316

2400 AH Alphen aan den Rijn
The Netherlands

Website: www kluwerlaw.com

Sold and distributed in North, Central and South America by:
Aspen Publishers, Inc.

7201 McKinney Circle

Frederick, MD 21704

United States of America

Ematl: customer.service @aspenpublishers.com

Sold and distributed in all other countries by:
Turpin Distribution Services Ltd.

Stratton Business Park

Pegasus Drive, Biggleswade

Bedfordshire SG18 8TQ

United Kingdom

Email: kluwerlaw @turpin-distribution.com

Printed on acid-free paper.

ISBN 978-90-411-3196-6

1" 2010 Kluwer Law International BV, The Netherlands

All rights reserved. No part of this publication may be reproduced. stored in a retrieval system, or
transmitted in any form or by any means. electronic, mechanical, photocopying. recording, or otherwise,

without written permission from the publisher.

Permission to use this content must be obtained from the copyright owner. Please apply to: Permissions
Department, Wolters Kluwer Legal, 76 Ninth Avenue, 7th Floor. New York. NY 10011-5201, USA.

Email: permissions@kluwerlaw.com

Printed in Great Britain.



The Law of Non-Navigational
Uses of International Watercourses



Energy and Environmental Law & Policy Series
Supranational and Comparative Aspects

VOLUME 8§

Editor
Kurt Deketelaere

Professor of Law, University of Leuven, Belgium,
Honorary Chief of Staff, Flemish Government
Honorary Professor of Law, University of Dundee, UK;
Secretary — General, League of European Research Universities (LERU), Belgium

Editorial Board

Professor Philip Andrews-Speed, University of Dundee
Professor Michael Faure, University of Maastricht
Professor Gunther Hdndl, Tulane University, New Orleans
Professor Andres Nollkaemper, University of Amsterdam
Professor Oran Young, University of California

The aim of the Editor and the Editorial Board of this series is to publish works of
excellent quality that focus on the study of energy and environmental law and
policy.

Through this series the Editor and Editorial Board hope:

— to contribute to the improvement of the quality of energy/environmental
law and policy in geperal and environmental quality and energy efficiency
in particular; /

— toincrease the acdess to environmental and energy information for students,
academics, non- governmental orgamzatlons government institutions, and
business;

— to facilitate cooperatl&wbeuyeen academlc and non-academic communities
in the field of energy and environmental law and policy throughout the
world.



To my creator, the most gracious
For giving the opportunity and ability to write this book

To my parents
For giving the opportunity to educate myself

To my mom
For all her sacrifices

To my husband
For all his support and understanding

And

To my children
For a better future



Preface

Scope, Objective and Methodology

This book is about the regime of international watercourses; that is, the principles,
norms, rules, and decision-making procedures regarding the access, use, sharing,
and management of international watercourses. It focuses primarily on transbound-
ary surface water, keeping in mind the inter-relationship of such water with other
components of the hydrological cycle — namely, the watershed, the groundwater,
atmospheric water, and the coastal and the marine waters — and the need for an
ecosystemic approach in managing such waters to attain sustainable development.
The purpose of writing this book is primarily to broaden the understanding of
the social, cultural, economic, and environmental significance of national and
international watercourses to the agrarian regions of South and Southeast Asia.
A recent surge of infrastructural development activities within these regions has
turned the management of transboundary watercourses into a sensitive political
issue. Moreover, in recent years, the modern definition of security (from military
buildup to national socioeconomic development) has encompassed water resource
use in these regions as such a concern. The growing significance of water resources
requires greater scholarly consideration to help formulate practical policy guide-
lines for these states in the sharing and management of their water resources.
Second, although Asia holds one-third of the world’s freshwater resources
and, despite the tremendous problems faced by these countries in the management
of their shared watercourses, very few scholarly works have been undertaken to
address the issues involved. Almost all of the works on the subject are related to
European and North American watercourses. It is only in recent times that the
importance of water-related disputes in the Middle East has engaged Western
security concerns, with Western writers becoming interested enough to write about
this region’s water resources. This concern, however, has not reached other parts of
Asia. This lack of attention calls for fresh research on watercourses in Asia.
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Third, almost all works on international watercourses have not only addressed
Western watercourses, but also have been written from Western perspectives,
which rarely reflect Asian values, realities, and interests. It is for this reason that
this book offers an Asian perspective to balance the writing on water resource
management practises and to add an ‘Asian reality’.

Fourth, to attain sustainability for the protection of our common future, it is
very important to know, understand, and appreciate different perspectives of
development and resource management and to give them proper weight. The
community-based water management practises and perspectives that this book
presents will provide a different perspective on resource management. The rich
Asian juridico-cultural heritage apparent in the management of water resources can
provide valuable experience for other regions. This facilitates greater sensitivity
and calls for more inclusive participation in the development of an international
law of watercourse management.

Before describing the approach and methodology, it is important to focus on
changing my orientation from the Masters research to this Doctoral-level dis-
sertation, which is the basis of this book. In my Masters work,' 1 discussed how
the countries in Europe and North America were able to or have tried to resolve
watercourse management problems. On that basis, I suggested options for regime-
building for the Ganges basin countries.

While working on the Doctoral dissertation,” I questioned my earlier
approach. I seriously started to doubt whether the Western approach would solve
inter-state water-related problems in the Ganges and other river systems in the
agrarian societies of Asia. I know, from personal experience, the failure of the
state-centric development approach in South Asia. Recent alternative development
thinking in Asia, popularized through the non-governmental organizations (NGOs)
and academics, with emphasis on the empowerment of people, has made me realize
that instead of looking at international law, one must think about the social
contexts that originate and shape law and particular development approaches.
Research in that direction reveals that not only is international law Euro-centric,
but the development approach that it prescribes is biased in favour of centralization
suitable to industrialized societies. Asia, on the other hand, has a different cultural
orientation toward law. A decentralized, community-based resource management
approach was the norm in South and Southeast Asia before colonization.
A comparative look at the philosophies regarding the relationship between human-
ity and nature and property systems between Asia and the West has helped confirm
my belief and inform the conceptualization of my theory. I recognized that to
achieve real development in South and Southeast Asia in the management of

1. Nahid Islam, The Regime of International Watercourses and Transboundary Management of the
Ganges River Basin, submitted in partial fulfilment of the degree of Master of Laws (LLM),
Dalhousie Law School, Dalhousie University, Nova Scotia, Canada, 1993.

2. Nahid Islam, Rethinking the Law of Non-Navigational Uses of International Watercourses:
Options for Regional Regime-Building in Asia, submitted for the degree of Doctor in the Science
of Laws (JSD), Dalhousie Law School, Dalhousie University, Nova Scotia, Canada, 1998.
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regional international watercourses, the entire development approach needs to be
reversed from its Western orientation to ‘Asianization’.

This book has adopted an interdisciplinary approach to construct that context,
although primarily it is a legal work. It attempts to blend various perspectives from
other disciplines in the social sciences to help unravel and bring understanding to
the sociocultural aspects of the discussion.

The concepts used as analytical tools, for example, Asia, regime, Western,
etc., have been defined for the purposes of this book, instead of accepting given
definitions. This is to avoid the complication of methodology that arises from using
those concepts in the established senses, as well as to narrow or broaden their
application to suit the purpose of the book. For example, regime theory accepts
states as the pre-eminent actors in international relations; whereas this book
includes regional and international organizations, both governmental and non-
governmental, as well as communities involved in water resources management
in my ‘regime’.

The term ‘Asia’ is also used in different senses, each of which is value laden in
different dimensions. For this book, Asia is the political and the geographical area
of South and Southeast Asia for the purpose of presenting the sociocultural prac-
tises and value systems of Asia. For the purpose of the management of its
international watercourses, the definition of South Asia and Southeast Asia refer
to the Ganges and Mekong basin countries. The book has used the term “Western’
in the sense of state practises on international watercourses in the countries of
Europe and North America that have provided the basis for law-making in this
area. The term, ‘Europe’ is used in the book to identify those European countries,
mostly Western, who have experienced an earlier industrial revolution, who have
adopted the common or civil law as their legal tradition, who have spread those
legal cultures in Asia through colonization, and who have extensive experience
with international watercourse use and management. The concept of ‘community-
based resource management’ is taken in the book as the self-reliant autonomous
resource management system of a community that functions on a communal basis
with a supporting legal and institutional framework within the community. This
book argues that the traditional resource management practises in Asia were com-
munity-based. In recognition that such autonomous community resource manage-
ment practise is no longer feasible in its entirety because of changed land and
production systems, it advocates co-management between the government and
the user communities. The term ‘participatory management’ is used to mean
co-management between the community users and the centralized government,
with various supporting intermediary institutions such as the NGOs. This book
argues that sustainable development in today’s agrarian societies in Asia depends
on a participatory approach to decision-making and resource management.

In terms of theoretical orientation, this book accepts the concept of sustainable
development as the most relevant for presenting the community users’ perspective.
It reflects and captures succinctly the central theme of the book, which is the
need for incorporation of local practises into the use and management of
international watercourses. Related concepts that may be considered relevant are

XVii
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governance, alternative development, community-based resource management,
and co-management, each of which is discussed in relevant parts of the book.

As for the scholarship, my approach proceeds from ‘realism and sensitivity in
law-making’ while advocating reform for the implementation of such law. What I
mean by ‘realism’ is that law-making must recognize the reality and need of the
changing contexts and act accordingly. The reality, in our case, is to attain sus-
tainability in the face of a degrading resource base and an environmental imbalance
that threatens the existence of life. Principles and procedures of resource manage-
ment need to be devised in a way that is sensitive to different contexts and ensures
greater equity and broader participation.

Reform for implementation of sustainable development principles requires
good governance; thus this book advocates such reform at three levels. At one
level, it is the reform of international watercourse law in a way that ensures par-
ticipation of the local users, both in law-making and in actual management of
watercourses. At another level, reforms are suggested for the regional watercourses
regime in the Ganges and Mekong basins to transcend the state-ism and the
bureaucrat-ism and to reach out and encompass the user communities through
decentralization. Reforms are also suggested for devising participatory approaches
to resource management at the national level of the Ganges and Mekong basin
countries through decentralization of decision-making and administrative struc-
tures relating to international watercourses.

The objective of this book in presenting the need for, and the reality of, a
participatory approach to resource management for Asia is not to substitute the
centralized approach for the latter, but to advocate a complementary addition to the
regime of international watercourses so that it can be effective in providing policy
guidelines in regional regime-building. By using case studies, | am emphasizing
the effectiveness of the participatory approach for attaining sustainable develop-
ment for Asian societies, and, by extension, for countries in situations similar to
those of Asia.

Admittedly, however, central governments and state authorities are still the
primary actors behind resource management and development activities in the
third world developing countries (which includes agrarian Asian societies).
This book calls for a process of inclusive partnership between people and govern-
ment. However, instead of universalizing European regional practises and perspec-
tives, this book advocates transformation of regional realities into global activities.
It is a non-compulsive, all-encompassing, flexible lawmaking and policy-making
process through which the one side can learn from the other and exercise choice in
pursuing differentiated and context-effective courses of action in attaining
common goals such as sustainability.
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Foreword

Much of the world’s finite supply of fresh water is shared by two or more countries.
The steadily rising global population, coupled with the uncertainties regarding
future supplies due to climate change, make it more important than ever before
that the use, management and protection of shared freshwater resources be gov-
erned by effective normative regimes.

Nations relate to each other primarily through their governments. In arriving at
a system for allocating, protecting and managing precious water supplies between
the states that share them, the traditions, needs and potential contributions of local
user communities can sometimes get lost in the inter-governmental negotiation
process. More fundamentally, in a Westphalian system of international law whose
principal subjects remain states, participation by individuals and groups continues
to be limited, outside the fields of human rights and self-determination. Yet for
rational water management to be successful, participation and buy-in by those most
directly affected is essential.

In this work, Nahid Islam examines the key role that should be played by those
actually using and living with the resource in achieving successful management
and protection of international watercourses, especially in agrarian contexts, focus-
ing on the Ganges and Mekong River Basins. The participation of such local
communities is supported by the overarching paradigm of sustainable develop-
ment, for over two decades the international community’s guiding principle for the
harmonization of efforts to promote economic development and the need to protect
the environment. Ms Islam proposes changes in water governance systems on the
national, regional and global levels to ensure sustainable management and devel-
opment of international watercourses. Her proposed policy prescriptions, while
sometimes idealistic, constitute a blueprint for future action on all three levels, the
common theme of which is the entrenching in the relevant normative orders of



