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EDITORS’> PREFACE

In the American system of federalism, criminal law, including pun-
ishment for crimes, is traditionally a matter of state legislative and
judicial action. The result has been a messy pattern of law enforce-
ment and criminal litigation. In no area of law is this more confusing
or poignant than in capital punishment. For not only is capital pun-
ishment the harshest penalty that the state can impose, it is irre-
versible.

One would like to see rationality in the justification for this pun-
ishment and fairness in its imposition, but often the very opposite pre-
vails. For example, in some states, until recently, rape was a capital
offense. In others, it was not. More bewildering still were the multi-
ple ways in which state legislatures and courts decided which defen-
dants would suffer death for their crimes and which would not.

Adding a sinister complication was the clear pattern of regional and
racial prejudice in the distribution of executions. If the victim of the
offense was black, judges rarely ordered the defendant executed. If the
victim was white, particularly when the defendant was black, the death
penalty was far more certain. That this pattern was most pronounced
in the southern and southwestern states of the old confederacy raised
the logical presumption of racial animus in the law.

None of this was unknown to the justices of the U.S. Supreme
Court who heard Furman v. Georgia or to scholars, jurists, and jour-
nalists who have included the case in their studies of capital punish-
ment. In it, an African American man’s allegedly accidental killing of
a householder during a burglary in Georgia led the High Court to
demand states think harder about their capital laws. The result, how-
ever, was a jumble of inconsistencies. Some states decided to drop the
death penalty entirely. Others pursued it with renewed vigor.

Pulitzer Prize-winning historian David Oshinsky brings to this tale
a remarkable gift for empathy and an eye for the telling anecdote. In
his sure-handed account, the confused and complex legal issues sur-
rounding capital punishment are made clear. As Oshinsky convinc-

‘ingly demonstrates, the key questions did not end with Furman.
Indeed, they continue to perplex the Court. In a coda to the case, he
revisits the ongoing question of the execution of defendants whose

{ix}



insanity, youth, and mental deficiency impair their ability to under-
stand the nature of their acts and the relation between the punishment
and the crime. Oshinsky’s own views are not hidden from the caring
reader, but his account is a model of neutral and nuanced legal history.
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CHAPTER I
L]

“I Didn’t Intend to Kill Nobody”

It began with a burglary gone sour. In the early morning hours of
August 11, 1967, William Micke, a twenty-nine-year-old Coast Guard
machinist, was awakened by a thumping noise in the hallway of his
Savannah, Georgia, home. The sound was familiar; his stepson,
Jimmy, was known to wander in his sleep. As Micke headed down the
hallway, calling out Jimmy’s name, he spotted the silhouette of a man
kneeling in the kitchen. Micke rushed at the intruder —and a crack-
ing sound pierced the air. Alarmed, his wife, Lanell, herded the chil-
dren into her bedroom and frantically phoned the police. When a
squad car arrived a few minutes later, William Micke lay dead on the
floor, a single bullet lodged in his chest.

William Henry Furman had never met the man he just killed. A
sixth-grade dropout, functionally illiterate, and prone to epileptic
seizures, Furman, twenty-four, had been in and out of trouble most
of his life. Convicted four times for the crime of burglary, he was cur-
rently on parole. That fateful evening, he had been drinking at a local
club, Ruby’s Two Spot, before deciding to rob a house. All he wanted,
he said later, was “to pick up a radio or two.” Furman, an African
American, had traveled by foot to an all-white neighborhood; he chose
the Micke house, a modest structure, because it seemed an easy touch.
The evening was wet, and Furman had left a perfect set of tracks lead-
ing directly to his uncle’s home, where he was found hiding under the
front porch, a .22 caliber pistol in his pocket. At the police station,
Furman gave an oral statement admitting that he had broken into the
Micke home and fired a single shot into the darkness before running
away. He seemed stunned to learn that the homeowner was dead.

Furman was charged with felony murder, a capital crime in which
the intent to kill does not have to be proved. Examples might be a vic-
tim who dies during a sexual assault, a store clerk who is shot to death
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during an armed robbery, or a child who suffocates in a kidnapping
attempt. Since Furman could not afford a lawyer, the court provided
one. Such attorneys often lack the resources, incentive, and expertise
to mount even a modest legal defense. Furman was fortunate; his
lawyer, Bobby Mayfield, would fight tenaciously to save his life.

Maytield, one of a handful of black attorneys in Savannah, was
deeply involved in the civil rights movement then gripping that city
and the larger South. Defending a man like Furman, he believed, was
more important, in terms of social justice, than the more lucrative
cases that kept his small law firm afloat. Mayfield strongly opposed
the death penalty, viewing it as a punishment reserved for society’s
outcasts, especially poor blacks. But what, exactly, could be done? Fur-
man had admitted to breaking and entering, and the gun in his pocket
had been shown to be the one used in the shooting. This was a text-
book case of felony murder, compounded by the fact that Furman, a
career criminal, was out on parole.

Worse still was the racial dynamic. “It was black on white. A black
man killed a white man,” Mayfield recalled. “That did it. A white
judge, a white jury —they wouldn’t need to know anything else when
they heard black on white. The black man was done for.”

This was no exaggeration. At the time of Furman’s arrest, blacks
constituted 27 percent of Georgia’s population, but more than 8o per-
cent of its death row inmates. In the previous three decades, 340 of
the 421 convicts executed in Georgia were African American. Fur-
thermore, unlike a case in which a black killed another black, an
African American convicted of interracial murder faced the virtual
certainty of a death sentence. No local prosecutor would dare to plea
bargain such a crime, and no judge seemed likely to accept one.

Mayfield responded with a flurry of pretrial motions. One called
for a psychiatric examination of his client. Insanity defenses are rarely
used because they almost never work. Studies have shown a success
rate of two per every thousand felony cases. The three doctors
selected by the state to examine Furman found him to have a “mental
deficiency, mild to moderate,” but agreed that he understood right
from wrong and was capable of cooperating in his own defense. May-
tield demanded the right to examine the prosecution’s files; claimed
that his paltry fee of $150 for defending Furman made it impossible to
wage an effective defense; charged that his client had not been fully
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informed of his right to remain silent or to have an attorney present
when questioned by the police; and cited the racial imbalance of the
grand jury that had indicted Furman for felony murder (all twenty-
three members were white). Each motion was denied, as Mayfield had
expected. He was carefully planting the seeds for an appeal.

The trial took less than a day. That included the selection of a jury
comprised of eleven whites and one black. A series of witnesses testi-
fied briefly for the prosecution: the detectives summoned to the Micke
home, the officers who had captured Furman, and Lanell Micke,
whose life had been shattered by her husband’s violent death. (For
years afterward, in several cities, she would place desperate phone calls
to the police claiming an intruder was breaking down her door.) May-
field called no witnesses. He feared an obvious backlash if the jury
heard too much about Furman’s criminal past, and he wasn’t about to
allow the prosecution to cross-examine his easily flustered client.

At Mayfield’s request, the judge did permit Furman to make an
“unsworn statement” to the jury. In a barely audible voice, Furman
offered a version of events quite different from the one he supposedly
gave to the police following his capture. He now claimed that his gun
had discharged accidentally when he tripped on an electrical wire and
fell backward trying to get away. “I didn’t intend to kill nobody,” he
said. “T didn’t know nothing about no murder until they arrested me,
and when the gun went off I was down on the floor and I got up and
ran. That’s all [there is] to it.”

The Furman case mirrored the sort of problems that plagued death
penalty trials throughout the nation. Some states defined felony mur-
der as a capital offense; others did not. Some states used a single trial
to determine guilt or innocence and —if necessary — the punishment
as well. Other states used a two-phase model, which allowed the
defendant to provide the kind of mitigating factors in the penalty
phase —a drug or alcohol addiction, a mental deficiency, a history of
family violence — that could be held against him in the guilt or inno-
cence phase. Some states provided for the mandatory review of each
death sentence by the State Supreme Court to insure fairness and uni-
formity; others did not. Some states offered modest guidance to the
jury regarding the life-and-death decision they were about to make.
Not so in Georgia. The judge in Furman’s case simply listed three sen-
tencing options: the jury could find the defendant guilty, which would
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send him to Georgia’s electric chair; it could find him guilty but rec-
ommend mercy, which would mean a life sentence with the possibil-
ity for parole; or it could find him not guilty.

The jurors understood that Furman’s description of the shooting,
even if true, fell within the liberal parameters of felony murder. But
their discomfort was clear. Following a half hour of deliberation, the
foreman sent a note to the judge asking whether it would be possible
for the court—not the jury — to mete out Furman’s punishment if he
were found guilty. The judge said no: that determination belonged to
the jury alone. He did repeat, however, that while murder in Georgia
must be committed with “malice aforethought,” meaning the inten-
tion to do harm, such malice could be implied or indirect, as when a
robber carried a deadly weapon that he might have to use. An hour
later, the jurors returned a verdict of guilty with no recommendation
for mercy. The judge set a date — November 8, 1968 — for the defen-
dant to “be put to death by electrocution in the manner provided by

»

law.

The sentence of death imposed upon William Henry Furman and
thousands more has had a long and troubled history in the United
States and the American colonies that preceded it. Though the record
is sparse, the first person to be executed on these shores appears to
have been Captain James Kendall, a prominent counselor and mili-
tiaman of the Jamestown, Virginia, settlement, in 1608. Supposedly,
Kendall was hanged for “heinous conduct,” thought to be treason. He
very likely was a spy in the service of Spain, placed in Virginia to
report on British attempts to colonize the New World. Recently,
archaeologists digging near the walls of Jamestown discovered a body
tucked inside a coffin, believed to be Kendall’s, riddled with musket
fire. Either by hanging from a tree branch or at the hands of a prim-
itive firing squad, George Kendall began the time line of capital pun-
ishment that lasts to this day.

In colonial times, the death penalty was rarely criticized and widely
used. England’s criminal code, the harshest in Europe in the seven-
teenth and eighteenth centuries, listed literally hundreds of capital
crimes. Most involved specific local offenses, such as cutting down a
tree in one county or stealing a rabbit in another. Tens of thousands
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were executed in England for murder, for arson, and especially for
property crimes. The American colonial assemblies modified these
so-called “bloody codes” to suit their local needs. In Massachusetts,
where religion had played a key role in settlement, crimes like blas-
phemy, witchcraft, sodomy, adultery, and incest became capital
offenses, though juries sometimes hesitated to convict. In Virginia,
where religion was less compelling and slavery prevailed, the death
penalty emphasized property crimes along with a separate code for
slaves. In Pennsylvania, where Quaker sentiment against capital pun-
ishment was strong, the legislature made murder alone a capital crime
until England intervened to add additional offenses.

As scholars have noted, the death penalty’s legitimacy rested on
three well-defined principles: deterrence, penitence, retribution. A
serious crime demanded a serious rebuke. The punishment must be a
lesson to the larger community —“an Example and Warning,” in the
words of one colonial newspaper, “to prevent others from those
Courses that lead to so fatal and ignominious a Conclusion.” It must
strike fear into the hearts of future criminals while holding the pres-
ent one responsible for his crime. How could society better express
its revulsion against the most serious breaches of behavior than by tak-
ing the life of the offender? And how else could the offender better
prepare for his justly deserved death than by repenting publicly for
his sins? Capital punishment “fulfilled the moral expectations of colo-
nial Americans most of the time,” wrote the historian Louis Masur,
“and that was enough to make it the standard penalty for all serious
crimes. Hardly anyone suggested that it be used more sparingly, much
less that it be abandoned.”

The popularity of capital punishment had another explanation as
well: the absence of penitentiaries. Lacking a prison system, authori-
ties saw few alternatives in dealing with murderers, armed robbers,
arsonists, forgers, horse thieves, and moral deviants. For a petty theft,
the offender might be whipped on his bare back or branded on the
tace with the letter “T"” For a crime of mayhem, such as drunkenness
or fighting, the culprit might pay a fine or stand in the stocks for sev-
eral hours. But the options were limited. To preserve the moral and
social order, the death penalty was essential.

The success of capital punishment demanded not only numerous
executions, but also public ones, locally staged, and liberally attended.
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Thus a hanging in Boston or Richmond, or in a farm field in rural
Delaware or North Carolina, was a massive spectacle in colonial times
drawing the largest crowds, by far, of any public event. Held within
days or weeks of the trial itself, the execution took on deeply ritualis-
tic qualities, serving as both a warning to the assembled throng about
the consequences of wrongdoing and a powerful display of civic and
religious authority. A typical execution in that era might include the
prisoner riding atop his coffin in the wagon leading to the gallows, the
reading of his death warrant, hymns sung by a church choir, a short
sermon about the human potential for evil, a few words from the pris-
oner himself warning others not to follow his path, and, finally, the
drop of the trap door that “launched the condemned into eternity.”

By the mid-1700s, scattered voices of protest were heard. The work
of Enlightenment philosophers, widely circulated in the colonies, con-
tained a critique of criminal justice that included the death penalty.
From France, Charles Louis de Montesquieu argued for the propor-
tionality of punishment; a just society must be ruled by reason, not
by terror, he wrote in The Spirit of Laws (1748). One did not treat a
murderer the same way one treated a thief. From Italy, Cesare Becca-
ria expanded this line of thinking. Effective punishment must be
prompt, proportional, and certain, he explained in his Essay on Crimes
and Punishments (1764). “The evil it inflicts has only to exceed the
advantage derivable from the crime. . . . All beyond this is superflu-
ous and for that reason tyrannical.” Beccaria meant the death penalty,
in particular. “It seems to me absurd that the laws, which are an
expression of the public will, which detest and punish homicide,
should themselves commit it,” he said, “and that to deter citizens from
murder they order a public one.”

The American Revolution added legitimacy to these ideas. The
British, after all, had threatened to hang the rebellious colonial lead-
ers, making the death penalty seem every bit as tyrannical as Becca-
ria had described. Though most Americans still endorsed the prac-
tice — George Washington, for example, saw it as an essential
disciplinary measure —some envisioned a society with a carefully lim-
ited death penalty, or none at all, a list that included Benjamin
Franklin, Thomas Jefferson, and Benjamin Rush, the country’s most
distinguished physician. “Capital punishments are the offspring of
monarchical governments,” Rush declared. “Kings believe that they
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