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PREFACE

Welcome to the exciting and challenging field of environmental law.
Almost anyone encountering environmental statutes and regulations will agree
that this area of the law can be confusing and often intimidating. We would like
you to use this publication as a tool to help you better understand some of the
basics of federal environmental law. We hope this book will enhance your
understanding of environmental law and enable you to comfortably discuss and
apply its principles.

This Third Edition to The User's Guide continues our tradition of
bringing you a simple yet thorough guide to federal environmental law. The
User’s Guide provides a simple, yet comprehensive text that guides you through
each of five primary environmental statutes, related regulations, law reviews and
journals, and case holdings. Most texts are either complex legal casebooks, or
student aids that are far too limited in their scope and resources. The User's
Guide is very different because it combines the simplicity of a guidebook with
diverse resources intended to further one's understanding of its contents.

The User's Guide is designed specifically for students at the graduate
and undergraduate levels who study environmental science and related
technology; law students, engincers and technicians routinely faced with
environmental issues; and attorneys who practice environmental law. As a
quick resource, The User's Guide provides numerous citations to regulations,
executive orders, court cases, and law reviews, journal articles and other
resources. In addition, The User's Guide provides a list of acronyms, a glossary
of terms, and a detailed index. This book should not be used as primary
authority, or as an update on the current jurisprudence on environmental law. It
should, however, be used to help you understand some of the basic principles of
certain federal environmental statutes and regulations. The User's Guide
contains six chapters including: Administrative Law, the National
Environmental Policy Act, the Resource Conservation and Recovery Act, the
Comprehensive Environmental Response, Compensation and Liability Act, the
Clean Air Act, and the Clean Water Act.

We sincerely encourage each of you to write us with ideas about how
we can improve The User's Guide. We welcome your comments. Your ideas
will help us provide you with the best environmental law guide available.

OLGA L. MOYA ANDREW L. FONO

2010 Third Edition
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CH. 1 ADMINISTRATIVE LAW 1

CHAPTER 1

ADMINISTRATIVE LAW

"Government is nothing but the balance of the
natural elements of a country.”

Jose Marti, Our America

CHAPTER 1: ADMINISTRATIVE
L INTRODUCTION

Environmental law is govern ’
this reason, you must understand basif cdAc i i ore
studying environmental law. Administrative law has only developed in this
country during the last century. The Federal Administrative Procedure Act
(APA) was enacted by Congress in 1946 to establish a process for use by federal
agencies when exercising their rulemaking, adjudicatory, and enforcement
powers.' This expanding area of law defines how governmental organizations
such as agencies, boards, and commissions develop and implement the
regulatory programs they are legislatively authorized to create. Some of the
many federal agencies that impact environmental laws include the
Environmental Protection Agency (EPA), the Council on Environmental Quality
(CEQ), the National Forest Service and the Bureau of Land Management, to

! See Administrative Procedure Act, Pub. L. No. 89-554, 80 Stat. 381 (1946),
Codified at 5 U.S.C.A. §§ 551-559.



2 ADMINISTRATIVE LAW CH. |

name just a few. For purposes of this book, we primarily refer to the EPA as the
agency focus of our analysis.

Administrative law applies to government agencies and to parties
affected by agency actions. Many federal environmental programs are
administcred by states under the delegation authority of federal laws. States
often differ from both the federal government and each other in the way they
interpret, implement, and enforce federal laws they are delegated to implement.
In addition, each state has its own administrative guidelines that govern and
define how their respective state agencies act. All actions of federal agencies
must comply with the federal APA.> However, cach state in implementing
federal programs must comply with both the federal APA and its own state
APA.  Most state APAs are modeled after the federal APA, though some
distinctions do exist.

II. THE RELATIONSHIP BETWEEN ADMINISTRATIVE LAW
AND ENVIRONMENTAL LAW

A. PUBLIC POLICY

Public policy is the general principle by which our government
branches® are guided in their management of public affairs. The legislative
branch declares and shapes national policy by passing legislation (enacting
laws). The executive enforces the law while the judicial branch interprets the
law when a dispute arises.

When Congress considers certain conduct to be against public policy
and against the public good, it passes legislation in the form of acts or statutes.
Congress specifically regulates, controls or prohibits activity in conflict with
public policy.  Through legislation, Congress regulates behavior, sclects
agencies to implement programs, and sets general procedural guidelines. This is
where the relationship between administrative law and environmental law
begins. The relationship between the two is so intertwined that one cannot exist
without the other. When Congress passes environmental legislation it also
declares and shapes our national environmental policy, thus fulfilling its

. See 5 U.S.C.A. § 551.

} Government branches include, the legislative branch (Congress); the

executive branch (the President); and the judicial branch (the Courts).
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policymaking function. The environmental statutes discussed in this book are
primary examples of policymaking legislation.

B. ENVIRONMENTAL STATUTES

The environmental statutes discussed in this book include the National
Environmental Policy Act (NEPA),4 the Resource Conservation and Recovery
Act (RCRA),” the Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA),® the Clean Air Act (CAA),” and the Clean Water Act
(CWA).® These acts are broadly worded to identify existing problems that
Congress believes can be corrected to protect human health, welfare, and the
environment.

Protecting human health, welfare, and the environment is a key national
policy Congress works to implement. For example, under NEPA, the national
policy is to "promote efforts which will prevent or eliminate damage to the
environment and biosphere and stimulate the health and welfare of man."’
Similarly, under the Clean Air Act, the policy is "to protect and enhance the
quality of the Nation's air resources so as to promote the public health and
welfare and the productive capacity of its population.""

# See National Environmental Policy Act, 42 U.S.C.A. §§ 4321-4349.
See Resource Conservation and Recovery Act, 42 U.S.C.A. §§ 6901-6992k.

i See Comprehensive Environmental Response, Compensation and Liability

Act, 42 U.S.C.A. §§ 9601-9675.
i See Clean Air Act, 42 U.S.C.A. §§ 7401-7671(q).
& See Clean Water Act, 33 U.S.C.A. §§ 1251-1387.
g NEPA § 2; 42 U.S.C.A. § 4321.

" CAA§101;42US.C.A. § 7401.
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C. UNITED STATES ENVIRONMENTAL PROTECTION
AGENCY (EPA)

1. Policy

Through statutes, Congress creates agencies with expertise to develop
programs that best monitor and regulate activities that adversely affects the
public health, welfare and the environment. Congress also delegates regulatory
authority to these agencies. Principally, agencies offer:

1) specialized staffs that provide unique expertise and increased
efficiency to analyze voluminous data and conduct precise
research;

2) preventative programs that regulate behavior that causes

adverse impacts to public health, welfare and the environment,
through permitting, licenses, and the passage and enforcement
of regulations; and

3) focused and continued attention on the agencies' regulatory and
enforcement missions.

2. History

In 1970, Congress created EPA.''" The purpose was to consolidate
functions previously carried out by several government agencies. These
agencies included the Federal Water Quality Administration (within the
Department of the Interior), the National Air Pollution Control Administration,
and the Bureau of Solid Waste Management (both under the Department of
Health, Education and Welfare). Consolidating these agencies into EPA has
provided consistency for federal environmental planners and has eliminated the
need to deal with numerous agencies.

3. EPA Today

Today, EPA is one of the largest federal administrative agencies. It has
10 regional offices spread throughout the nation and more than 17,000

"' See Reorganization Plan No. 3 of 1970, 35 Fed. Reg. 15623 (1970),
reprinted in 84 Stat. 2086 (1970).



