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Endorsements

“Extensively researched and powerfully argued, United Nations Justice is
a penetrating criticism of past efforts to bring the rule of law to conflict-
ridden countries and an inspiring effort to identify better practices that
can help the UN assist those countries in the creation of a sustainable
peace.”

Michael W. Doyle, Harold Brown Professor of International Affairs, Law
and Political Science, Columbia University

“Establishing sustainable justice systems in societies torn by civil strife is
an enormously complex, sensitive, and ambitious task. Few have tried it,
fewer have succeeded. United Nations Justice provides a candid assess-
ment of two such efforts: the United Nations’ attempts to nurture such
transformations in Kosovo and East Timor. The author questions the
UN’s approach as much as its delivery. In doing so, he raises timely ques-
tions that demand further reflection by scholars, policy analysts, and prac-
titioners alike. Not everyone will agree with his provocative conclusions,
but we could all benefit from the debate that should ensue.”

Edward C. Luck, Senior Vice President, International Peace Institute, and
Professor of Practice, School of International and Public Affairs, Colum-
bia University.

“As Dr Trenkov-Wermuth argues in this important book, the UN’s
attempts to craft judicial and legal systems in the territories it has found
itself administering has been deeply flawed, partly because they have
been too ambitious and partly because they have too often failed to take



note of local custom and reality. His critique deserves to be read by all
those, scholars and practitioners alike, with an interest in improving the
process of post conflict reconstruction.”

James Mayall, Emeritus Sir Patrick Sheehy Professor of International Re-
lations, University of Cambridge.

“Calin Trenkov-Wermuth’s book is a sobering assessment of the con-
siderable obstacles and small victories, but also the avoidable fumbles
and troubling legacies, of the UN’s unprecedented efforts at comprehen-
sive legal and judicial reform in Kosovo and East Timor — a remarkable
and sorely needed memento for future operations.”

Cesare PER. Romano, co-Director, Project on International Courts and
Tribunals and Loyola Law School Los Angeles

“This study marks an important new contribution to the scholarship on
legal and judicial reform carried out under the auspices of the UN. It is
highly relevant to scholars and practitioners from all disciplines who ex-
plore the relationship between international rule-of-law reform and local
ownership.”

Carsten Stahn, Leiden University & Grotius Centre for International
Legal Studies, The Hague

“This important and timely book analyzes the very considerable deficien-
cies of international legal and judicial interventions. What the author
demonstrates is that these failures are as much conceptual as program-
matic, with outcomes that can undermine the very ideals that inspire
them. The study is well grounded, unflinching in its findings and conclu-
sions and provides compelling insights important for practitioners, plan-
ners and theorists.”

Jim Whitman, Head, Department of Peace Studies, University of Bradford
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For man, when perfected, is the best of animals, but, when separated from
law and justice, he is the worst of all. ..

Aristotle, Politics, Book I, Chapter 2
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Introduction

For the first four decades of the existence of the United Nations, Cold
War rivalries between the United States and the Soviet Union hampered
the organization’s work in many areas. Its conflict management activities
were mainly limited to what came to be known as peacekeeping opera-
tions, a concept invented by the then Canadian Minister of Foreign
Affairs, Lester Pearson, and UN Secretary-General Dag Hammarskjéld
in response to the need to oversee the withdrawal of French, British and
Israeli troops from Suez in 1956. Starting with the UN Emergency Force
in Egypt in 1956, most peacekeeping operations until the late 1980s took
a similar form: that of a lightly armed military corps, prohibited from the
use of force, with the exception of self-defence needs, and from inter-
fering in the domestic politics of the host state; traditionally their task
was either to monitor a cease-fire agreement or to patrol a neutral buffer
zone between adversaries.!

The territorial rivalries of the two superpowers ensured that there was
little deviation from this basic model of UN engagement in the manage-
ment of hostilities. The United States and the USSR wanted to maintain
a dominant influence over any political developments in their respective
spheres of influence, and were therefore keen to minimize any outside
interference; thus, a new peacekeeping mission could be set up only to
the extent that the strategic interests of either of the two powers were
not significantly threatened.? Furthermore, apart from Article 2(7) of the
UN Charter expressly prohibiting the organization’s interference in mat-
ters that fall within the domestic jurisdiction of the state, the ideological

United Nations justice: Legal and judicial reform in governance operations
Trenkov-Wermuth, United Nations University Press, 2010, ISBN 978-92-808-1173-5
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differences of the superpowers also ensured that the United Nations
would stay out of the domestic politics of states, failing or not, because
any such interference would be ideologically charged: it would either sup-
port the liberal democratic and market-oriented economic model of the
United States, or the mode! of the Soviet Union, a one-party people’s de-
mocracy with public ownership and control of the means of production.’

The end of the Cold War in the late 1980s, and the collapse of the
Soviet Union in 1991, gave rise to a new era of international involve-
ment in inter- and intra-state conflicts.* This was the case mainly for two
reasons. Firstly, the end of the confrontation between the superpowers
changed their perception of the international community’s involvement
in conflicts as a threat to their strategic interests; thus there was less rea-
son for either the United States or Russia, as the successor to the Soviet
seat on the Security Council, to block any UN moves to establish peace
missions. And secondly, the end of the tensions also signalled the end of
much of the military and economic aid which the superpowers had used
to influence and prop up various regimes. On both grounds, the United
States and Russia began to allow the international community to become
involved in conflict resolution in areas that were no longer strategically
significant to them.’

Nevertheless, the end of the Cold War itself sparked intra-state con-
flicts, allowing political problems hitherto suppressed to come to the fore:
the dissolution of Yugoslavia, for instance, although brewing for at least
10 years after Tito’s death in 1980, did not become a reality until 1991.%
Furthermore, the end to external financing of certain regimes prevented
the continued suppression of their internal political opposition, and
ultimately led to violent civil conflicts. For this reason, once external aid
for Somalia began to dry up in the early 1990s, Siad Barre’s government
was driven from office by his political enemies, who then went on to fight
among each other for political control.” This not only led to a protracted
civil conflict, but also to a large-scale humanitarian crisis.

Yet with the UN’s newly found freedom to intervene in conflicts and
regions where it was previously unable to help came increasingly com-
plex mandates, which not only called for its traditional peacekeeping role,
but also for the United Nations to make, restore, enforce or build peace.
The “Agenda for Peace” of 1992 signalled a change in the organizational
culture, from one that focused mainly on conflict management or resolu-
tion to one that also incorporated conflict prevention as a main goal of
the organization.® In particular, the notion of peacebuilding entered the
UN’s official language, and was regarded as key in order for peacemaking
and peacekeeping operations to be “truly successful”.® Peacebuilding ac-
tivities were defined by UN Secretary-General Boutros Boutros-Ghali as
actions “to identify and support structures which will tend to consolidate
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eace”!¥ in order “to prevent the recurrence of violence”.!! The action
p

was to be undertaken through a set of mechanisms which included the
disarmament of warring factions and the restoration of order, the gather-
ing and potential destruction of weapons, the repatriation of refugees, the
training of security personnel, the promotion of human rights, the reform
and strengthening of government institutions and the enhancement of
political participation through formal and informal procedures.!?

The increasingly complex peacekeeping, peace-enforcement and peace-
building demands of the early 1990s eventually culminated in mandates
which called for the UN’s outright governance of war-torn regions. Three
territories came to be governed by the United Nations: Eastern Slavonia
in 1996 (UNTAES), Kosovo in 1999 (UNMIK) and East Timor, also in
1999 (UNTAET). What made these three UN missions distinctive is that
all sovereign powers traditionally associated with the state — executive,
legislative and judicial — were vested in them; but while UNTAES fo-
cused on the peaceful reintegration of Eastern Slavonia into an existing
polity, Croatia,’® UNMIK and UNTAET had to set up new political en-
tities. They had to govern all aspects of public life, from the running of
schools and public utilities to fiscal management and law enforcement.!*
This exercise of sovereign power was an entirely different enterprise
from any previous peacekeeping activities the United Nations had under-
taken, no matter what their complexity,'® and presented problems for
which any precedents were not directly helpful.

One of the important areas of peacebuilding for the United Nations
was rule-of-law reform. UN attention to this area was triggered by its ex-
perience in the transitional authority mission to Cambodia (UNTAC):'
since that protracted conflict had left Cambodia’s justice system in a
debilitated state, the mission’s mandate required the United Nations to
assist Cambodia’s Supreme National Authority with judicial reform and
administration prior to national elections.!” However, UNTAC failed
to accord sufficient resources and attention to this task, which ended
in disappointing and inconsequential results.'® This negative experience
led in 1993 to the then Australian Foreign Minister, Gareth Evans, pro-
posing the introduction of UN justice packages, which “should be part
of any peacekeeping and post-conflict peacebuilding exercises in coun-
tries where the rule of law, and the institutions needed to support it, have
manifestly broken down”.!? Although the United Nations failed to adopt
and in fact officially rejected the idea of the justice package a decade
after its initial conception,?® from 1993 onwards the organization began
to pay more attention to rule-of-law reform.

While police reform in particular became a central and often success-
ful feature of many of the UN’s missions during the 1990s?! legal and
judicial reform proved to be a much more challenging and controversial



