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PREFACE

Perhaps no other area of study brings together as many exciting and controver-
sial issues as the study of constitutional law. The most hotly contested topics
in our polity—from abortion rights to affirmative action to war—are found in
the various areas that make up this field. But in addition to being contempo-
rary, the topic is also by its nature historical. These contemporary topics are
viewed through the lens of a document written in the eighteenth century. Thus,
the study of constitutional law presents a major challenge: How can a document
written so early in American history govern questions that those who wrote it
could never have fathomed?

As we will see throughout this text, the question of how to interpret the
Constitution, and how to apply it to today’s issues, is itself contested. Debates
rage among ‘originalists” devoted to the original meaning of the Constitution,
“pragmatists” committed to future-oriented policy decisions, “proceduralists”
concerned to see the document as reinforcing democracy, and those who advo-
cate a “moral reading” of the Constitution, who emphasize the need to decide
constitutional questions based on the document’s underlying moral principles.
Rather than shying away from the controversies at the heart of constitutional
law, and the related debates among citizens and academics about these issues,
this book is compiled with the aim of introducing you to the terrain of these
debates. Through landmark and contemporary cases as well as through other
seminal readings, historical writings, and commentary by leading scholars, you
will learn how to think about the most complex and important legal challenges
in our nation.

In addition to presenting some of the most important cases in American
history, this book emphasizes readings that place these cases in the context
of wider normative and historical debates, with the hope that it can be taught
both in constitutional law classes and in those that seek to combine political
theory and philosophy with a study of American political development and of
the Supreme Court. The approach is designed to teach you the contours of the
legal debates in the area of constitutional law. But as I see it, the role of teach-
ing constitutional law is not primarily to train future litigators—although some
of you might choose that path. It is rather to give you an understanding of the
Constitution itself, the primary ways in which it has been interpreted by our
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xxiv Preface

political institutions, and the ways you can connect your own views on these
subjects with distinctly legal questions. You will thus not only come away from
this book with an understanding of the positions of the Supreme Court and of
major scholars on a host of issues, but you will also have become constitutional
interpreters yourselves.

Corey Brettschneider
Brown University
November 2011
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INTRODUCTION TO
CONSTITUTIONAL
LAW AND AMERICAN
DEMOCRACY

In the United States, it is no longer contested that the Supreme Court has the
power to strike down laws passed by Congress, the states, or municipalities that
violate the Constitution. And while the Court operates under strict majoritar-
ian rule—it takes only five of the nine justices to make these momentous deci-
sions—the Court itself uses this power of judicial review to block and reverse the
preferences of a national majority expressed through their elected representa-
tives. This raises obvious questions: Why? Should the Supreme Court have this
power? If so, how should it be exercised? These questions seem particularly puz-
zling in a democracy. Many Americans believe that they live in a system of self-
government, in which majorities have a say in making law. Why, then, should
such a small number of people be entitled to pass judgment on the preferences
and will of hundreds of millions?

One answer to these questions appeals to the text of the Constitution itself. The
justices, we might think, have the power to strike down legislation not in order
to impose their own beliefs about policy, but rather as a means to enforce the
document’s requirements. The power of “judicial review; then, might be thought
to stem from the Constitution's inherent supremacy over other governmental
actions. Indeed, Article VI of the Constitution tells us that “this Constitution,
and the Laws of the United States which shall be made in Pursuance thereof. ..
shall be the supreme Law of the Land”

The claim that the Constitution is supreme, however, only raises a deeper ques-
tion that will be at the heart of our inquiry into constitutional law in this book.
Namely, although the Constitution is at times clear in its meaning, it is often
ambiguous. In some places, it is hard to imagine much disagreement about its
terms. For example, no one could argue that someone 22 years of age is eligible
to be elected President of the United States. Article II, Section 1 of the Constitu-
tion explicitly states that the office excludes any “person . .. who shall not have
attained to the Age of thirty five” Similarly, the Constitution is clear that “The
Senate of the United States shall be composed of two Senators from each State.
In contrast, consider whether the Eighth Amendment’s prohibition of “cruel and
unusual punishment” forbids the use of the electric chair in executions. What
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is “cruel”? What is “unusual™? According to whom? The Eighth Amendment
does not set up a clear rule; rather, it creates a standard that must be subject to
interpretation. Indeed, at points in American history, some have claimed that
the death penalty constitutes “cruel and unusual” punishment. Others have dis-
agreed, suggesting that because capital punishment is explicitly referenced in
the Constitution, it cannot be prohibited by the document.

A course that merely focused on the least ambiguous provisions of the Consti-
tution would not be very interesting. You would merely be asked obvious ques-
tions, such as the one I asked about the 22-year-old candidate for president, and
would reach obvious conclusions. But fortunately, the bulk of constitutional in-
quiry that makes up the body of constitutional law, and that we will pursue here,
is fraught with disagreement and contains some of the most interesting debates
in American history. Indeed, in the United States, many of the issues discussed
at our dinner tables and in our newspapers are “constitutionalized.” The issues of
abortion, the right to die, and the freedom of speech are among those that gain
the most attention in our society. The Supreme Court, by limiting laws within
these domains, has entered into the fray. Far from shying from controversy in
this book, we will dive right into it.

Specifically, we will concern ourselves with two purposes. First, we will exam-
ine what the Supreme Court has said about a host of controversies. Second,
rather than merely learn what the Court has said and done, we will challenge its
conclusions and reasoning, taking on the task of constitutional interpretation
ourselves.

Structure of the Book
Part I: Foundations

We begin the book with an inquiry into the foundations of judicial review. We ask
first, in Chapter 1, why the Court should have the authority to strike down legis-
lation passed by majoritarian institutions. Specifically, the chapter asks whether
the reasoning in favor of this practice is sound through an examination of case
law and commentary. We also examine the origin of the Court’s power of judi-
cial review, which is never explicitly granted by the Constitution. We proceed in
Chapter 2 to tackle a variety of accounts that explain how the Court ought to
interpret the Constitution if it does have the power of judicial review. As we will
see in this chapter, just as some of the provisions of the document are ambigu-
ous, so too there is great controversy over the way to read those provisions.

Part II: Powers

In the next part of the book, we move on to the question of which powers the
particular branches of the government are afforded by the Constitution. Here,
we will pivot from the question of judicial authority to questions about the pow-
ers and limits of the legislative and executive branches. To what extent can these
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branches make law, and enforce it? What should be done when conflicts emerge
between the branches? In addition to these questions of “separation of pow-
ers, or more precisely, ‘conflicts of powers,” we will examine the relationship
between the federal government and the states. Where does the power of the
states end and the power of the federal government begin?

Part III: Liberty

In the third part of the book, we move from questions of powers to questions of
rights. In addition to establishing the various powers of government in its three
branches, the Constitution guarantees individual rights. This part of the book
will examine what these rights are and also will enable you to think for your-
selves about what guarantees are provided by the Constitution. We begin with
the Free Speech Clause of the First Amendment. Is the protection of free speech
only a protection of political speech? Or does it extend to obscene materials
as well? We move on in this section to consider religious protections afforded
by two clauses in the First Amendment—the right to “free exercise of religion”
and the prohibition against any “establishment of religion” by the government.
Finally, we consider whether the Fourteenth Amendment of the Constitution
establishes fundamental rights not explicitly enumerated by the Constitution,
such as the right to privacy. The Court has protected some of these rights under
the doctrine of “substantive due process.” As we will see in this final section,
such an inquiry takes us broadly into the areas of procreation, abortion, and the
right to die.

Part 1V: Equality

Whereas the first three parts of this book draw on a variety of provisions of the
Constitution in carving out particular themes, the final section looks only at
the Fourteenth Amendment, which guarantees citizens “equal protection of the
laws.” Here we will inquire into what kind of equality is protected by the Consti-
tution. We will ask under what circumstances, if any, it is fair for laws to treat
people differently on the basis of race, gender, or sexual orientation. We will also
investigate the extent to which ideas of fairness bear upon our understanding of
equal protection in these same areas.

Our inquiry, then, begins with two foundational problems in constitutional
law—that concerning judicial authority, and that concerning constitutional in-
terpretation. As is the case throughout this book, we are guided here both by
the opinions of the Supreme Court and by the most important writers thinking
about these issues.

How to Read and Brief a Case

It is important for you to note that there is a specific way to read, or to decode,
the cases to follow. Namely, it will be helpful, especially in the first few cases
that you read, to create a “case outline” or “brief” It is essential that this be done
in a particular way to ensure that you have understood the case. I will include



