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Preface

This book attempts to fill a few gaps of long standing in legal
education. At trial, the substantive rules of law invoked depend upon
what facts the factfinder believes have been proven. Yet, to our
knowledge, law school courses and scholarly texts have never sys-
tematically considered the process by which litigators gather, analyze
and use evidence to prove facts.

In substantive law courses, facts are given and doctrinal discus-
sions follow. True, through hypotheticals an instructor may change
the facts, but these changes are designed merely to facilitate doctri-
nal analysis. Like their predecessors, the new facts too are a given.
Law school evidence courses are no exception. Despite fleeting ref-
erence to the concept of relevance, evidence courses focus almost ex-
clusively upon rules that exclude relevant evidence and the policies
that underlie such rules. Finally, even clinical courses such as trial
advocacy and interviewing pay little attention to a conceptual analy-
sis of how facts are proved. Most trial advocacy courses emphasize
effective presentation of evidence found in witness statements. As
in substantive law courses, the information with which the students
work is a given. In interviewing courses, the focus is typically not on
the evidentiary significance of the questions asked, but rather is upon
the forms of questions and the interpersonal skills useful in motivat-
ing clients and witnesses to reveal information. Thus, many students
may be excused for graduating from law school thinking that facts
are like starving trout, ready to be reeled in at the drop of a question
or two.

Experienced litigators, by contrast, tend to have far fewer mis-
conceptions about the ease of gathering evidence to prove facts. For
one thing, they understand that no one can reel in facts. At most,
one can gather evidence from which facts can be proved. Second,
they recognize that, far from lurking near the surface, items of evi-
dence tend to lay on the murky bottom, hidden beneath layers of ab-
stract legal principles, uncertain memory, people’s desires to remain
silent and competition fostered by the adversary system. As a re-
sult, litigators spend most of their time trying to peel away layers to
gather evidence which might prove favorable facts.

Given the distance between litigators’ activities and the coverage
of legal education, gaps in the wall of legal education are apparent.

To fill those gaps, we offer a limited but we think important kind
of mortar. We focus on disputes that are litigated in a formal set-
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vi PREFACE

ting in which the parties are at odds with respect to past happenings.
In so doing, we recognize that one may have great difficulty gather-
ing evidence unless one has a basic understanding of how facts are
proved. To build such an understanding, we endeavor to provide a
conceptual description of the thought processes which people use,
whether consciously or subconsciously, in deciding disputed questions
of fact.

The book is a blend of the theoretical and the practical. No less
than the law of evidence or the law of torts, the processes by which
people think about evidence are complex and demand close conceptual
analysis. At the same time, for us theory cannot be divorced from
practice. Since lawyers play a major role in resolving and litigating
disputes, a theoretical understanding of the proof of facts is not suf-
ficient. Lawyers must also understand how people describe events
and how the use of interpersonal skills may affect those descriptions.
Similarly, lawyers must analyze abstract legal issues in factual
terms, marshal evidence according to those issues and record infor-
mation in some meaningful way. In writing this book, our attention
has never been far from these ‘“practical” skills. We hope that our
use of numerous examples and sample dialogues, as well as the hypo-
thetical case of Phillips v. Landview which unfolds through many
chapters, underlines our concern for both practical and intellectual
understanding.

We hope too that our book stimulates among both law teachers
and practicing litigators greater study of the proof of facts.

DAviD A. BINDER
PAuL BERGMAN

Los ANGELES, CA
February, 1984
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