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Preface

The law and religion are closely intertwined. The law provides structures and norma-
tive conditions in which religion exists. Religion, on the other hand, determines the
law by values and convictions of the people. Religion and its counterpart, anti-religious
ideas, are fundamentals on which the law grows.

Religion has always been of significant impact in the public sphere in Germany.
The German law mirrors this public relevance of religion, and it provides specific
structures for the manifestations of religion. Freedom of religion as well as institu-
tional guarantees forms the basis on which religious life can develop.

For a long period, religion had seemed to be on the retreat, but recent years have
shown a renaissance of religion also in Germany. Religious pluralism and diversity
are growing. Religions that are relatively new in the country, especially Islam, have
gained importance in a German culture, which still is coined by Christianity. Jewish
life remains a specific factor of moral responsibility of the German people. Non-
religious beliefs as well as still widespread disinterest in religion provide a further
feature to which the law on religion has to respond.

This outline of the law on religion in Germany is based on the factual develop-
ments in religious demography that are challenging a system that has grown over
centuries. The major features of this long grown system seem to be still valid in practice
and able to accommodate new developments, not the least also by gradually chang-
ing where necessary. The description of this law emphasizes the long-standing
traditions and basic principles of the German law on religion, but it also gives an
account of its details and characteristic solutions. The federal structure of Germany
demands to be careful about differences between its sixteen federal states that may
seem to be of minor importance at first sight, but which can amount to basic diver-
gences when seen together. The federal level, again, is of major impact on the
overall picture and needs careful attention. Many details, however, have found very
similar solutions throughout the various federal states and the federation itself;
fundamental principles are the same. Where appropriate, a detailed description
refers to one of the federal states or the federal level as an example and provides
references for further material.

In describing the German law on religion, the basic structure developed by the
editor has been followed. This will make it easier for the reader to compare the
German system with others. It has to be kept in mind, however, that this approach
does not always fit into the usual German legal doctrine and its structures. Yet, the
advantages of this common structure seem to prevail over doctrinal purism. Some
general information beyond the mere law on religion is also given in order to
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Preface

support the understanding of this specific field of law when this depends on such
background data.

I am greatly indebted to the editor of this collection, Professor Rik Torfs, and to
those who have rendered most valuable help in finalizing this survey: Katharina
Bohme, Christine Brentrup, Angelika Giinzel, Bérbel Junk, Ingrid Kehrer, Linda
Kern, Claudia Lehnen, Hanno Merten, Moritz Reger, Robert Schiller, Gerhild
Scholzen-Wiedmann, Oliver Windgitter and Oliver Wolf.

22



Table of Contents

The Author 3
List of Abbreviations 15
Preface 21
General Introduction 23
§1. GENERAL BACKGROUND OF THE COUNTRY 23
I. Basic Structures 23

II. General Legal System 24

§2. SociAL FAcTS ABOUT RELIGION 26
I. Religious Affiliation 26

II. Religious Practice 36

§3. HISTORICAL BACKGROUND 37
I. Impact of History 37

I. The Middle Ages 37

II. The Reformation and Its Effects 38

IV. The Nineteenth Century 41

V. The Twentieth Century until Today 43
Selected Bibliography 47
Part I. Legal Framework and Sources 75
Chapter 1. Constitutional Position of Religion 75
§1. Basic LAw 75
I. The Preamble 75

II. Freedom of Religion or Belief 76

III. Institutional Guarantees 76

IV. Religious Instruction in Public Schools 78

V. Equal Treatment 78

VI. Oath of Office 79



Table of Contents

§2. CONSTITUTIONAL PROVISIONS OF THE LANDER

I. Religion in the Preambles
II. Individual Freedom of Religion or Belief
III. Institutional Guarantees
IV. Education
V. Treaty Law and Various Issues

Chapter 2. Other Legislation with Regard to Religion

§1.

RANGE OF LEGISLATION

§2. TREATY LAW

§3.

BASIC STRUCTURES OF LEGISLATION

Chapter 3. Typology of the System

§1.
§2.
§3.
§4.
§5.
§6.
§7.
§8.

SEPARATION AND COOPERATION
NEUTRALITY

TOLERANCE

PARITY

PLURALISM

INSTITUTIONALISM

OPENNESS TOWARDS RELIGION

FREEDOM OF RELIGION OR BELIEF

Part II. Religious Freedom in General

Chapter 1. Individual Religious Freedom

§1. NORMATIVE STRUCTURES

§2. FUNCTIONS

§3. ScoPE OF INDIVIDUAL GUARANTEE

I. Nationality
II. Religious Maturity
A. Role of Parents and Legal Guardians
B. Federal Act on the Religious Upbringing of Children
C. Bavaria and the Saarland
D. Practical Implications of Religious Maturity

79
79
80
80
82
83
84
84
84
85
86
86
86
87
88
88
88
88
89
91
91
91
92
94
94
94
94
94

95
96



§4. FORUM INTERNUM AND MANIFESTATIONS OF RELIGION OR BELIEF

Table of Contents

§5. THE RIGHT NOT TO BELIEVE

§6. DEFINITIONS OF RELIGION AND BELIEF

§7. PROTECTED MANIFESTATIONS
I. General Scope of Guarantee
II. Specific Issues
A. Proselytism
B. Conscientious Objection
1.
2. Co-educative Physical Education

o0

o NV RN

Dress Requirements

. Work on Religious Holidays

Conscientious Objection to Medical Treatment

. Conscientious Objection To Take an Oath
. Conscientious Objection and Military Service

Conscientious Objection in the Judiciary

Parental Care
. Ritual Slaughter and Other Religious Food Requirements

1. Ritual Slaughter
2. Religious Food Requirements in Public Institutions

§8. HORIZONTAL APPLICATION

§9. LIMITATIONS TO FREEDOM OF RELIGION OR BELIEF
I. General Principles of Limitation
A. Special Importance of Freedom of Religion or Belief
B. The Variety of Limitations
C. System of Limitation Clauses
II. Specific Limitations to Freedom of Religion or Belief
1. Scope of limitations
2. A Minority View: Article 136 Section 1 WRYV in
Conjunction with Article 140 GG
3. Structural Limitations
4. State of Defence or Emergency: No Valid Reason for
Limitation
III. Limitations of Limitations

§10. EXAMPLES OF CASE LAW ON LIMITATIONS TO FREEDOM OF
RELIGION OR BELIEF
I. Criteria of Selection

II. Cases

1. The Tobacco Case
2. Conscientious Objection, Alternative Service, and
Total Objection
3. Governmental Warnings against Religious Communities

97
97
98

99

99
100
100
101
101
101
102
102
103
103
105
105
105
105
107

107

107
107
107
108
108
110
110

110
111

111
111

113
113
113
113

114
115



Table of Contents

4. The Headscarf Issue
5. Church Bells and Muezzin-Call

Chapter 2. Collective Religious Freedom
§1. BAsIC PRINCIPLES
Chapter 3. Organizational Religious Freedom
§1. BAsiC PRINCIPLES
I. Corporative Freedom
II. Freedom to Form Religious Communities
III. Fundamental Rights of Legal Persons
A. Scope of Legal Persons
B. Domestic Legal Persons
C. Religious Communities as Corporations under Public Law
D. Nature of Rights
E. Notion of Religious Community
§2. CASE LAaw
Chapter 4. Religious Freedom and Equality
§1. CONSTITUTIONAL GUARANTEES
§2. GENERAL NON-DISCRIMINATION

§3. NON-DISCRIMINATION IN PuUBLIC OFFICE

§4. INSTITUTIONAL EQUALITY

§5. EQUAL TREATMENT OF NON-RELIGIOUS, PHILOSOPHICAL. COMMUNITIES

Part III. Legal Status of Religious Communities
Chapter 1. Formal Status of Religious Communities

§1. RELIGIOUS COMMUNITIES AS PRIVATE LAW CORPORATIONS
I. Basic Principles
II. Non-Profit Associations
A. Idealistic Aim
B. Registration Requirements

C. Special Treatment of Religious Communities: The Baha’i Case

D. Termination of Non-Profit Associations

§2. RELIGIOUS COMMUNITIES AS PUBLIC LAW CORPORATIONS
I. General Principles

115
120

121
121
122
122
122
122
122
122
123
123
124
124
125
127
127
127
128
128
129
131
131
131
131
132
132
132
133
133

135
135



