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PREFACE

It is now trite for those engaged in the field of medical law to complain that they are chas-
ing targets that are moving ever-faster. The early years of the twenty-first century have
proved no exception. They have, however, provided a variation on the theme in so far as,
while it used to be case law that was evolving faster than one could analyse it, it is now
statute law that has expanded dramatically in the last five years. Moreover, it is not only
the number of new and revised statutes relating to health care which is challenging, but
also their length and complexity. As to the former, the record for expansion must surely
lie with the Human Tissue Acts. The 1961 Act occupied less than four pages; its succes-
sor, the Act of 2004, runs to 61 sections and 81 clauses. Add to these the 62 sections of the
Human Tissue (Scotland) Act 2006 and it will be appreciated how much the rapacious
researchers of Bristol and Alder Hey have to answer for. In addition, however, it seems
that the lawmakers are increasingly reluctant to start afresh; as a consequence, modern
statutes tend to be fashioned as hybrids—half the Act is new while the other half consists
of amendments to a predecessor of long standing. The result is that modern medical law
has to be read with a book in each hand and its study consists of a growing need to be
versed not only in the law as it relates to the doctor-patient relationship, but also admin-
istrative law, welfare law, social security law, and, of most recent import, the law relating
to public health. This last example points to a further complexity with contemporary
medical law—the widening gulf in approach as between the jurisdictions that make up
the United Kingdom. Thus, while public health clearly affects both major units of the
United Kingdom equally, one might marvel at the comparative innovative capacity of the
Scottish Parliament for the simplicity of the Public Health etc (Scotland) Act 2008 while
its English counterpart is tucked away in Part 3 of the Health and Social Care Act 2008
and adopts a quite different approach.

Case law has not expanded to the same extent. Perhaps this is inevitable because the
medical jurisprudence of the United Kingdom can now, we feel, be regarded as having
come of age. Gone are the days of dramatic judicial innovation to be found in the med-
ical reports and, despite following the statutes in recording opinions of ever-increasing
length, the majority of case law now reflects an atmosphere of consolidation rather than
trail-blazing. If there has been any significant change of direction, we suggest that it lies
in the increasing interplay between medical and human rights law and, with it, a stronger
influence of judicial review as a determinant of the former; this trend, we feel, is likely to
continue. With it, and to a certain extent because of it, we have also seen a growing regard
for the ethical principle of respect for individual autonomy in shaping medical jurispru-
dence. Although in many ways this represents a most welcome shift in direction, it comes
with its own challenges as we discuss throughout this book.

As regards this edition of Law and Medical Ethics, it will be noted that we have changed
our order of presentation quite markedly so as to fit more easily into a pattern that has
evolved over a decade and a half of combined teaching. Clearly, we have modified our
views over time but, in general, our response to the major controversies discussed in the
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text still leans towards the conservative end of the moral spectrum and, avowedly, to sup-
port for a central role for community interests in their resolution. One feature, perhaps
particularly evident since the last edition of this book was published, has been the growth
of competition within the medico-legal textbook market; it will be interesting to see the
direction in which other schools are moving in respect of radical changes of attitude.

We have had considerable research assistance from our postgraduate students in
revising for this edition. In particular, we thank Ms Shih-ning Then, Ms Philippa-Lucy
Robertson, and Ms Kathryn Hunter for their valiant efforts to fill the void created by the
repatriation of Mr Geoff Pradella. Our immediate colleagues, Dr Sharon Cowan and Mr
Gerard Porter, have been immensely supportive as have all the members of the Edinburgh
Law School. This edition has had a particularly trying gestation period and we thank the
Staff at Oxford University Press—and especially Ms Eleanor Williams—for their quite
remarkable forbearance.

Our affection for the discipline of medical law has grown with each burgeoning edition
of this book. But the dynamic nature of our field generates one final challenge: the near-
impossible task of updating uniformly across so many individual chapters. Suffice it to
say that the final contribution went into production in February 2010 by which time we
had done as much as possible to ensure that the law was accurate.

Which returns us, rather neatly, to our opening sentence. Almost as the latter-day
printing presses start to roll, the new government has published its white paper Equity
and Excellence: Liberating the NHS' followed by its progeny Liberating the NJHS: Report
of the Arm’s-length Bodies Review.? The result is that several of the administrative bodies
mentioned in the text and tables will disappear, at least nominally, either immediately
or after further consideration while the format of others will be markedly altered. The
changes will be incorporated in a new Health Bill and a Public Bodies (Reform) Bill.
But we doubt if this Parliamentary flurry makes much difference to the principles we
discuss.

JKM

GTL
March 2010
Edinburgh

1 (2010), Cm 7881 2 26th July 2010
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