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THE WTO DISPUTE SETTLEMENT REPORTS

The Dispute Settlement Reports of the World Trade Organization (the "WTO")
include panel and Appellate Body reports, as well as arbitration awards, in dis-
putes concerning the rights and obligations of WTO Members under the provi-
sions of the Marrakesh Agreement Establishing the World Trade Organization.
The Dispute Settlement Reports are available in English. Volumes comprising
one or more complete cases contain a cumulative list of published disputes. The
cumulative list for cases that cover more than one volume is to be found in the
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Law 962 of 2005
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Ports of entry
measure
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Comité de Asuntos Aduaneros, Arancelarios y de Co-
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World Customs Organization
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I. INTRODUCTION

1. This arbitration under Article 21.3 of the Understanding on Rules and
Procedures Governing the Settlement of Disputes (the "DSU") concerns the
"reasonable period of time" for the implementation of the recommendations and
rulings of the Dispute Settlement Body (the "DSB") in the dispute Colombia —
Indicative Prices and Restrictions on Ports of Entry." This dispute concerns Co-
lombia's use of indicative prices in customs procedures and restrictions on ports
of entry available for imports of textiles, apparel, and footwear from Panama.

2. On 20 May 2009, the DSB adopted” the Panel Report, Colombia — In-
dicative Prices and Restrictions on Ports of Entry (the "Panel Report").” The
Panel Report contained, inter alia, the following findings: (i) Article 128.5 e) of
Decree 2685 of 28 December 1999 ("Decree 2685/1999")* and Article 172.7 of
Resolution 4240 of 2 June 2000 ("Resolution 4240/2000")’ issued by Colombia's
Directorate of Taxes and National Customs (Direccion de Impuestos y Aduanas
Nacionales) ("DIAN"), as well as the various resolutions establishing indicative
prices, are inconsistent "as such" with the methods of valuation set out in Arti-
cles 1, 2, 3, 5, 6, 7.2(b), and 7.2(f) of the Agreement on Implementation of Arti-
cle VII of the General Agreement on Tariffs and Trade 1994 (the "Agreement on
Customs Valuation")®; and (ii) Resolution 7373 of 22 June 2007 ("Resolution
7373/2007")', as amended by Resolution 7637 of 28 June 2007* (the "ports of
entry measure") is inconsistent with Article 1.1, the first and second sentences of
Article V:2, the first sentence of Article V:6, and Article XI:1 of the General
Agreement on Tariffs and Trade 1994 (the "GATT 1994").° The Panel further
rejected Colombia's defence that the ports of entry measure was justified under
Article XX(d) of the GATT 1994 as a measure necessary to secure compliance
with Colombia's customs laws and regulations.'’

3. At the DSB meeting of 19 June 2009, Colombia indicated its intention to
implement the recommendations and rulings of the DSB in this dispute and
stated that it would require a reasonable period of time in which to do so.""

WT/DS366.

WT/DS366/9.

WT/DS366/R and Corr.1.

(Colombia's Ministry of Finance) Ministerio de Hacienda y Crédito Publico, Decreto 2685 de
999 (diciembre 28), Diario Oficial No. 43.834 de 30 de diciembre de 1999 (Panel Exhibit COL-1).

(DIAN) Direccion de Impuestos y Aduanas Nacionales, Resolucion 4240 de 2000 (junio 2),
Diario Oficial No 44.037 de 9 de junio de 2000 (Panel Exhibit COL-2).
®  Panel Report, paras. 8.1 and 8.2.

Direccion de Impuestos y Aduanas Nacionales, Resolucion 7373 de 2007 (junio 22), Diario

Oficial No. 46.678 de 3 julio de 2007 (Panel Exhibit PAN-34).
8 Direccion de Impuestos y Aduanas Nacionales, Resolucion 7637 de 2007 (junio 28), Diario
Oficial No. 46.681 de 6 de julio de 2007 (Panel Exhibit PAN-36).
®  Panel Report, para. 8.5.
Panel Report, para. 8.7.
""" WT/DSB/M/270, para.51.

A B w1 =

10
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4, On 7 July 2009, Panama informed the DSB that consultations with Co-
lombia had not resulted in an agreement on the reasonable period of time for
implementation. Panama therefore requested that such period be determined
through binding arbitration, pursuant to Article 21.3(c) of the DSU."*

5. Panama and Colombia were unable to agree on an arbitrator as contem-
plated by footnote 12 to Article 21.3(c) of the DSU. Therefore, by letter dated 24
July 2009, Panama requested that the Director-General appoint an arbitrator pur-
suant to the authority conferred upon him by that provision. The Director-
General appointed me as Arbitrator on 30 July 2009, after consulting the parties.
I informed the parties of my acceptance of the appointment by letter dated 3 Au-
gust 2009."

6. Panama and Colombia have agreed that this Award will be deemed to be
an award under Article 21.3(c) of the DSU, notwithstanding the expiry of the
90-day period stipulated in that provision.'*

7. Colombia filed its written submission on 10 August 2009. Panama filed
its written submission on 17 August 2009. An oral hearing was held on 26 Au-
gust 2009.

II. ARGUMENTS OF THE PARTIES

A. Colombia
8. Colombia requests that I determine the "reasonable period of time" for
implementation of the recommendations and rulings of the DSB in this dispute
to be 15 months from the date of adoption by the DSB of the Panel Report, that
is, until 20 August 2010."

9. As a matter of principle, Colombia highlights that "the choice of the
means of implementation is the prerogative of the implementing Member."'®
Therefore, an implementing Member has a "measure of discretion” in selecting
the means of implementation, which includes the choice of either "withdrawing
or modifying" the inconsistent measure.'” Thus, the view expressed by previous

> WT/DS366/10.

" WT/DS366/11.

""" The 90-day period following the adoption of the Panel Report expired on 18 August 2009. By
joint letter dated 31 July 2009, Panama and Colombia agreed that any award of the arbitrator in this
case that is not made within 90 days of the adoption of the recommendations and rulings of the DSB
shall nevertheless be deemed to be an award of the arbitrator for the purposes of Article 21.3(c) of the
DSU. (See WT/DS366/12)

'S Colombia's submission, paras. 3, 4, 45, 65, and 115.

Colombia's submission, para. 23.

Colombia's submission, para. 22 (referring to Award of the Arbitrator, Brazil — Retreaded Tyres
(Article 21.3(c)), paras. 57 and 58, where the arbitrator stated that Brazil could "remain within the
range of permissible actions to comply" by lifting the import ban to remove the inconsistency with
Article XI of the GATT 1994 or by modifying the existing ban to rectify the inconsistencies with the

16

17
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