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FOREWORD

THE SuPREME CoURT OF THE UNITED STATES HEADS WHAT HAS
been called the_“least dangerous branch” ‘of the government.
Certainly it is the smallest branch, in terms of manpower. It is
inherently the weakest brm&;ﬁ%(ﬂﬂ'mtqutm
_its o own determmauons

Through much of its history, the Supreme Court has not been
well known or understood by the general public. This is natural
enough, since its activity is necessarily technical. Much of its
work is essentially “lawyers’ stuff” and cast in language which
is not familiar to the ordinary citizen.

Yet, over the years, it has~eften-been apparent. that the Su-
preme Court and the federal jndicjal system, despite their innate
weakness, do in fact exercise great-POWEL to affect our. govern-
mental structure, and the lives and actions of our _The
Supreme Court and its decisions sh—ld_n'cn’b:iﬁzﬁivyers
alone. They are too important for that. They should be known
and understood by a wide segment of our citizens. Yet there is
a dilemma here. When lawyers write about the Supreme Court
and its work, they naturally write in professional terms, and
what they write is likely to be no more intelligible to the gen-
eral public than the opinions of the Court itself. On the other
hand, when nonlawyers write about the Supreme Court and its
work, they often fail to understand what is really involved in
the Court’s decisions. In putting their writing in popular terms,
they may miss the essence of what they are writing about.

Over much of the past, this dilemma has been generally re-
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solved by leaving the Supreme Court severely alone, except for
technical publications. Popular writing about the Supreme Court
has often been of the “now it can be told” variety, on the one
hand, or violent denunciation, on the other.

Only recently have there developed some writers who know
how to write in nontechnical style, but who also have the
knowledge and understanding of the business and procedure of
the Court, so that they know with technical accuracy what
they are writing about. One of these writers is James E. Clayton,
of the staff of The Washington Post. He has been writing in-
telligible and understandable articles about the Supreme Court
and its decisions for the past several years. Now he has devoted
his talent to the production of this book which makes available
to the general reader an understanding of the Supreme Court
in action.

The method adopted by Mr. Clayton is to recount the work
of an entire term of the Supreme Court, from October to the

following June. Thus, one gets a sense of the real flavor of the .

Supreme Court’s business—the cases involving widespread public
interest, and the run-of-the-mill and technical cases as well. In
the process the reader is given an explanation of the way cases
come before the Supreme Court, of the way they are heard and
considered there, of the sorts of issues which confront the Court,
and of the intellectual processes by which decisions are reached.
The justice rendered by the Supreme Court is justice according
to law. Yet the Supreme Court Justices are men. Mr. Clayton
skillfully shows the important role of the law, and also the
influence of the men who participate in the decisions.

With his description of the work of the Court, he interweaves
thumbnail sketches of each of the Justices. These are not
“exposés”; nor are they what might be called “appreciations.”
They are vignettes of people, who appear as human beings and
yet as men with great technical qualifications and an earnest
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desire to meet the vast responsibilities which rest on the
shoulders of any Supreme Court Justice.

Through this book, the ordinary citizen can gain a better
understanding of the Supreme Court, of its work, of the men
who sit on it, and of the place and function of the Court in the
American governmental system, than is available in any other
work. It is important that our citizens have such an understand-
ing. The Supreme Court is not above criticism. Nor does it ever
claim infallibility. Yet it carries heavy burdens, and should not
have to submit to thoughtless and irresponsible attack. Thought-
ful criticism can come only with an understanding of the nature
of the problems before the Court and of the methods by which
the Court deals with these problems. For too long a time the
Court has been a mystery to most sections of the public. This_
book will remove much of this mystery, and shed much h&ht
and understandmg on the functioning of our great trlbunal

In essence, the distinction between civilization and savagery
is the willingness to sertle disputes by other € means than force.

“Wesay that we are governed by the rule of law, which means
that we accept decisions by impartial courts rather than by force
of arms. If we are going to remain civilized, we must continue
to accept the decisions of our courts, whether we agree with
them or not. We are more likely to be willing to accept judicial
decisions if we understand them, and the process by which they
are brought about. This book can do much to add to this
understanding.

Erwin N. GriswoLp

Dean of the Faculty of Law
Harvard University
Cambridge, Massachusetts



PREFACE

To the people we come sooner or later; it is upon
their wisdom and self-restraint that the stability of
the most cunningly devised scheme of government
will in the last resort depend.

James Bryce, 1886

IT Is IN THE HOPE THAT A BETTER UNDERSTANDING OF THE
Supreme Court will contribute to that “wisdom and self-
restraint” that this book is written.

For as long as I can remember, I have been fascinated by the
Supreme Court. My first recollection of it comes from the days
of FDR and the court-packing plan when I heard my father
talking with visitors to his law office in a small Midwestern town
about the “nine old men” in Washington. It has been my good
fortune in the last four years to spend most of my time watching
the Court in operation, reading its opinions, and talking about its
actions. No one can devote that much time to the Court with-
out concurring in Mr. Justice Clark’s remark that the Court is
seldom understood.

This book is an effort to help the non-lawyer gain a better
understanding of the Court’s role in American government, of
its Justices, and of the problems they face. It is not, and does
not purport to be, a definitive work on any single phase of the
Court’s activities or on all its work in a single term. Dozens of
its activities, as well as all its Justices and many of its opinions,
merit books of their own. Rather, this is an effort to provide a
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quick insight into the goings-on at what John P. Frank has called
the “Marble Palace” on Capitol Hill.

The debts of gratitude one owes upon writing a book of this
kind are tremendous. None of the Justices has talked with me
in terms of this book but many of them have helped me to a
better understanding of the Court and of themselves. The same
applies to officials of the Department of Justice and to many
private practitioners of the law. Over the years, the law clerks
and the Court’s staff have been helpful within the limits their
responsibilities place upon them. My special debts are to my
family, who created and fostered my interest in the Court; to
the professors at Princeton and Harvard under whom I studied
the Court; and to The Washington Post, which has made my
years at the Court possible. My friends, John and Beth Vander-
star, made many helpful suggestions. To Helen Faust and Mar-
lene Kleine, I am grateful for late evenings and weekends spent
typing the manuscript.

James E. Crayron
Arlington, Virginia



O AW AW N -

- \O
(=}

-
L

4

BN N o e e e e e e
N o= OO 0N O\ 4w

Foreword

Preface

A Court in Trouble

The Term Begins

The Term Ahead

The First Arguments
Goldberg’s First Opinion
Ethics and Law

The First Sharp Disagreements
Justice and the State Courts
The Attorney General Comes to Court
The Midwinter Recess

The Law Is Never Still
Banks and the Law
Religion in the Schools

Two Young Justices

A Rare Day for the Court
Segregated Lunchrooms

A Fight over Water

The Final Monday

The Government Is Neutral
Freedom to Worship

The Last Decisions

The Term Is Over

Notes

Index

CONTENTS

5

9
15
28
56
71
82
95
105
123
141
156
163
178
191
215
221
237
250
258
266
281

292
303
311



the MAKING
- of JUSTICE

THE SUPREME COURT IN ACTION .



" S1oqpoo Impry ‘Pemalg 19pog “If ‘ueuuaig ‘ WA ‘OIYA\ UoIAg seomsuf B 03 o[ Burpumg

2961 LYN0D HWHHINS SN

o )
Rl ol )= |
by
o
D) o

ey



the MAKING
of JUSTICE

- THE SUPREME COURT IN ACTION

JAMES E. CLAYTON

CORNERSTONE LIBRARY
New York



Reprinted, 1965

All rights reserved

No part of this book may be reproducted
in any form without permission in writing
from the publisher.

Copyright © 1964 by James E. Clayton

This new Cornerstone Library edition is
published by arrangement with E. P. Dutton & Co. Inc.,
and is a complete and unabridged reprint
of the hardcover edition.

CORNERSTONE LIBRARY PUBLICATIONS
Are Distributed By
Affiliated Publishers
A Division of Pocket Books, Inc.
Rockefeller Center
630 Fifth Avenue, New York 20, N.Y.

Manufactured in the United States of America
under the supervision of
Rolls Offset Printing Co., Inc., N.Y.




FOREWORD

THE SuPREME Cour7 >F THE UNITED STATES HEADS WHAT HAS
been called the_“least dangerous branch” of the government.
Certainly it is the smallest branch, in terms of manpower. It is
inherently the weakest branch since it has no power to enforce
its o own detemunatxons

Through much of its history, the Supreme Court has not been
well known or understood by the general public. This is natural
enough, since its activity is necessarily technical. Much of its
work is essentially “lawyers’ stuff” and cast in language which
is not familiar to the ordinary citizen.

Yer, over the years, it has-eften-been apparent. that the Su-
preme Court and  the federal judicjal system, desplte their innate
weakness, do in f%w_
mental structure, and the lives and actions of our cjtizens. The
Supreme Court and its decisions should not be left to lawyers
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a dilemma here. When lawyers write about the Supreme Court
and its work, they naturally write in professional terms, and
what they write is likely to be no more intelligible to the gen-
eral public than the opinions of the Court itself. On the other
hand, when nonlawyers write about the Supreme Court and its
work, they often fail to understand what is really involved in
the Court’s decisions. In putting their writing in popular terms,
they may miss the essence of what they are writing about.

Over much of the past, this dilemma has been generally re-
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solved by leaving the Supreme Court severely alone, except for
technical publications. Popular writing about the Supreme Court
has often been of the “now it can be told” variety, on the one
hand, or violent denunciation, on the other.

Only recently have there developed some writers who know
how to write in nontechnical style, but who also have the
knowledge and understanding of the business and procedure of
the Court, so that they know with technical accuracy what
they are writing about. One of these writers is James E. Clayton,
of the staff of The Washington Post. He has been writing in-
telligible and understandable articles about the Supreme Court
and its decisions for the past several years. Now he has devoted
his talent to the production of this book which makes available
to the general reader an understanding of the Supreme Court
in action.

The method adopted by Mr. Clayton is to recount the work
of an entire term of the Supreme Court, from October to the
following June. Thus, one gets a sense of the real flavor of the
Supreme Court’s business—the cases involving widespread public
interest, and the run-of-the-mill and technical cases as well. In
the process the reader is given an explanation of the way cases
come before the Supreme Court, of the way they are heard and
considered there, of the sorts of issues which confront the Court,
and of the intellectual processes by which decisions are reached.
The justice rendered by the Supreme Court is justice according
to law. Yet the Supreme Court Justices are men. Mr. Clayton
skillfully shows the important role of the law, and also the
influence of the men who participate in the decisions.

With his description of the work of the Court, he interweaves
thumbnail sketches of each of the Justices. These are not
“exposés”; nor are they what might be called “appreciations.”
They are vignettes of people, who appear as human beings and
yet as men with great technical qualifications and an earnest
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desire to meet the vast responsibilities which rest on the
shoulders of any Supreme Court Justice.

Through this book, the ordinary citizen can gain a better
understanding of the Supreme Court, of its work, of the men
who sit on it, and of the place and function of the Court in the
American governmental system, than is available in any other
work. It is important that our citizens have such an understand-
ing. The Supreme Court js not above criticism. Nor does it ever
claim infallibility. Yet it carries heavy burdens, and should not
have to submit to thoughtless and irresponsible attack. Thought-
ful criticism can come only with an understanding of the nature
of the problems before the Court and of the methods by which
the Court deals with these problems. For too long a time the
Court has been a mystery to most sections of the public. This
book will remove much of this mystery, and shed much 11&ht
and understandmg on the functioning of our great - tribunal.

In essence, the distinction between civilization and savagery
is the willingness to sertle disputes by other €r means than force.

“Wesay that we are governed by the rule of law, which means
that we accept decisions by unpartlal courts rather than by force
of arms. If we are going to remain civilized, we must continue
to accept the decisions of our courts, whether we agree with
them or not. We are more likely to be willing to accept judicial
decisions if we understand them, and the process by which they
are brought about. This book can do much to add to this
understanding.

Erwin N. GriswoLp

Dean of the Faculty of Law
Harvard University
Cambridge, Massachusetts
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