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To KELLY



Then came the churches
Then came the schools
Then came the lawyers
Then came the rules

Dire Straits, Telegraph Road
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Introduction

A Day in the Life . . .

Your day begins like any other: in the company of others.

You and your spouse wake to the sound of the radio. As you prepare
breakfast and get the children ready for school, NPR plays in the background.
The headlines this morning start with yesterday’s ruling by the Supreme
Court, holding that civil rights laws cannot generally interfere with a church’s
decision on whom to hire or fire to perform key “ministerial” duties such
as providing religious instruction to children in a church school." Curious
for more information, you turn surreptitiously to your iPhone (which is not
allowed at the breakfast table—a family rule) and read in a New York Times
story that one law professor has said of the decision, “Obviously, churches are
not ‘above the law.” . . . However, governments are not permitted to resolve
essentially religious disputes and questions.”” You find yourself agreeing with
both parts of the quote—and wondering how both can be true.

Your mind wanders, as it will. As NPR drones on in the background—
first with a story about the role of Super PACs in the Republican primaries,’
then with a short item about a fringe candidate’s complaint that he has been
excluded from a debate on the local NPR station*—you wonder whether
congressional Republicans have gotten anywhere with their plans to defund
NPR following Juan Williams’s dismissal from the network.” No matter; it’s

time for work.
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You drop your two children off at school. You are a little worried about
your 16-year-old. He was recently disciplined by the principal for taking part
in a skit at a school assembly that the principal believed was loaded with sub-
tle but offensive innuendo; the principal did not take kindly his defense that
the skit was a political satire.® He was also caught recently trying to down-
load materials at his local library that, when you were his age, would have
been utterly beyond your comprehension.” You mutter a prayer for strength
under your breath—and realize that you have forgotten it is Wednesday:
your church study group will be meeting tonight.

You teach constitutional law at a local university. Your 19-year-old daugh-
ter attends the university as well and lives at home with you. By the time you
drop her off on campus, edging your car around a small clump of Occupy
Wall Street protesters, your mind is off somewhere else again, and you barely
hear her shutting the car door. Your colleagues have been arguing with the
dean of the law school over whether a candidate for a faculty position is really
qualified for the job. As if that weren't bad enough, the dean has complained
that you are the lowest grader in the law school and are hurting students’
chances of getting jobs. You loathe grade inflation and wonder whether you
can stand on your rights; tenure must be good for something, right?®

That night your spouse, a local newspaper reporter, shares her own
problems. The mayor and some local business owners have complained
about a story she wrote pointing to longstanding ties between the business
owners and the mayor, who recently convinced the City Council to ease
zoning restrictions in the downtown core. One of the business owners has
threatened to sue. Once upon a time, her editor would have laughed off such
threats.” But the newspaper was recently sold, and the new publisher is con-
cerned about the cost of liability insurance.” In the meantime, the mayor
has threatened to restrict her access to the press briefings he holds occasion-
ally." She asks you whether he can get away with it.

As the two of you drift off to sleep, your spouse’s mind is filled with
thoughts of the press, of editors and publishers, of the role of journalism,
of her pride in contributing to the public’s knowledge of current affairs and
local government. Your thoughts, in these waning moments, are quite dif-

ferent. Phrases drift past your closed eyes in some Latinate script: “public
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forum,” “content-neutral,” “state actor,” “neutral and generally applica-

ble” ... Allis quiet.
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... of Public Discourse—and the First Amendment

This book is about what happens when we take this story seriously. The day
I have described is somewhat eventful, but not unusual. It is a day in the life
of the real world of public discourse as a lived experience. It has touched on
three of our central First Amendment freedoms: freedom of speech, of the
press, and of religion. But it has not been a solitary day, filled with isolated
individuals fighting against a monolithic and repressive state. It has been
filled with the institutions that help make our First Amendment freedoms,
and public discourse itself, possible and meaningful.

A central argument of this book thus focuses on a feature shared by much
important First Amendment speech: it is institutional. Institutions form a
central part of the infrastructure of public discourse, or what Jack Balkin has
called the “infrastructure of free expression.” They are places in which some
of the most vital First Amendment activities occur. In Richard Garnett’s
words, they are “the scaffolding around which civil society is constructed,
in which personal freedoms are exercised, in which loyalties are formed and
transformed, and in which individuals flourish.”"* The object of this book is
to help us see these institutions for what they are, understand how they func-
tion and how they help form the infrastructure of public discourse—and ask
how the law of the First Amendment ought to respond to them.

That the day described above was full of what I will call “First Amend-
ment institutions”—universities, schools, newspapers, churches, libraries,
and so on—should be evident to every reader: given their infrastructural role,
these institutions are pervasive in our lives and our actual experience of the
world of speech and worship. What may be more surprising to nonlawyers,
however, is just how little language the law has to express the same concepts
and institutions—to reflect in its own language just what the lived experience
of public discourse looks and feels like.

Imagine, for example, the following characters:

» Carla reports for the Daily Star, a local newspaper. A disgrun-
tled employee at City Hall feeds her documents revealing that
the mayor is distributing no-show municipal jobs in exchange
for political contributions. The district attorney presses Carla

to reveal her source before the grand jury. She refuses.

[3]
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» Josh is a blogger. Most of his blog posts consist of his views
on drinking, sports, and pop culture.

» Oxbridge is an old and prestigious private university. In
keeping with its Quaker roots, it refuses to allow military
recruiters on campus.

 Agricultural Tech is a state university. In keeping with the
political views of its faculty, it refuses to allow military
recruiters on campus.

* Floor-Mart is a major retail chain. It has fired Penelope, a
cashier, because customers have objected to her unmarried
pregnancy.

* God-Mart, a local megachurch, has fired Priscilla, a recep-
tionist, because congregants have complained about the

scandal of her unmarried pregnancy.

As “Sesame Street” used to ask, which of these things is not like the
other? Which are the same, and which are different? And why?

How you answer these questions depends on how you carve up the
world. Some—perhaps your spouse, in the story that opened this book—
might focus on the subject involved: matters of public versus private con-
cern, politics versus art, and so on. Others might focus on the institution in
question: churches, newspapers, libraries, museums, retailers. Or it could
be something less relevant. (Josh the blogger and Priscilla have red hair; the
other individuals are blondes.) All of these distinctions make more or less
sense in different circumstances. But we all use them.

Now imagine posing the same questions to lawyers or judges looking at
these scenarios for purposes of the First Amendment. Their answers would
be quite different from those of the average citizen. They would focus less
on the real-world nature of these speakers and institutions, and more on the
complex set of doctrines courts use to interpret the First Amendment. In
formulating their answers, they would ask, Are some of the characters par-
ticipating in a “public forum”? If so, what kind? A “limited public forum”?
A “traditional public forum”? If government intervention is involved, what
form does it take? Is the government regulating the “time, place, or man-
ner” of the speech? Is it engaging in “content” or “viewpoint” discrimina-

tion? Is the speech “high-value” or “low-value”? Above all, the lawyer or
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judge would ask who is doing the speaking and who is doing the censoring,
Is the speaker a “state actor” or a “private actor”? Is the censor the state or
a private entity?

These distinctions are strikingly different from the ones average citi-
zens would draw. Lawyers and judges see differences where laypeople see
similarities, and vice versa. For legal professionals, somewhere between
Grover and the bar exam, something changed in the way they view the
world. Once we recognize this, we are on to something important—some-

thing that affects not only First Amendment law but the law more generally.

The Lure of Acontextuality

What changed, in brief; is this: in many ways, at many times, law is indiffer-
ent to context. Put more mildly, it is indifferent to what we might call real-
world context and highly attentive to legal context. Lawyers do not see car

accidents, for instance, in the visceral, physical way that laypeople do. They

» e R

see concepts: “torts,” “negligence,” “damages,” and so on. These concepts
may in turn influence the layperson’s thinking. In our litigious society, the
first thing victims of car accidents often ask, after checking that their limbs
are intact, is whom to sue. Still, real people start with real events, more or
less. Lawyers, in contrast, get to “real things only indirectly, through catego-
ries, abstractions and doctrines.”"?

This way of carving up the world is widespread among First Amend-
ment experts. They habitually ignore real-world context and focus instead
on one central distinction: that between the speaker and the state. On one
side is the speaker, often thought of as an individual soapbox orator, a “lone
pamphleteer[ ] or street corner orator| ] in the Tom Paine mold.”** Even
when the speaker is not one but many people, we describe it with individual-
istic language, as a single “parade,” or “march,” or “demonstration™ a single
entity with many legs but one voice. On the other side is the state—power-
ful, coercive, censorious, an imposing and undifferentiated mass. Most First
Amendment doctrine begins with a speaker and a state censor.

In this book I focus on a particular aspect of law’s indifference to context:
its “institutional agnosticism.” In Frederick Schauer’s words, First Amend-
ment doctrine “presupposes the undesirability of having a rule, principle, or

doctrine for one institution that is not applicable to another.””
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A worldview that divides the free speech universe between “speakers”
and “the state” leaves little room for the special role institutions play in pub-
lic discourse. From this perspective, the differences between Oxbridge and
Agricultural Tech are more important than the similarities: one is a private
speaker and the other is “the state.” The similarities between Oxbridge and
God-Mart are more important than the differences: both are private “speak-
ers.” And there is no difference between any of those institutions and Josh
the blogger, or between a parade and a soapbox orator: they are all simply
“speakers.”

Identifying this pattern does not tell us whether it is a good or bad thing.
There are strong arguments for this tradition of acontextuality and institu-
tional agnosticism. Two concerns, in particular, are central to the courts’
approach to the First Amendment. The first is fear of government censor-
ship. If we allow legislatures or courts to draw lines on an institutional
or contextual basis, we lose sight of a central lesson of the First Amend-
ment: that government anywhere is a potential threat to free speech every-
where. We create “an opening for the dangers of government partisanship,
entrenchment, and incompetence.”® The second is fear that the state is inca-
pable of drawing sound distinctions between speakers based on context or
their institutional nature.

This second fear has driven judicial doctrine for decades. Consider the
differences, if any, between Carla the reporter and Josh the blogger. Intui-
tively, most of us see some difference between a professional newsgathering
organization like the Star and a pajama-clad blogger who takes to the Inter-
net to share his views on various trivialities. But what if we are considering
whether some speaker, individual or institutional, ought to enjoy a constitu-
tional privilege as a “journalist” to refuse to disclose the identity of a confi-
dential source to a grand jury? Then our commonsense intuitions may prove
inadequate to the task. As the Supreme Court said in 1972, that question
“would present practical and conceptual difficulties of a high order.” This
inquiry has only grown more complicated over the years. Both lone blog-
gers and mighty newspapers, for instance, publish over the Internet, using
the same conduit to convey information. Perhaps the Court was prescient
when it refused to “embark the judiciary on a long and difficult journey to

such an uncertain destination” by creating such a privilege for anyone."”
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The courts’ tendency toward acontextuality is hardly unique to the
First Amendment. Its traces are evident whenever lawyers and judges carve
up the world according to legal categories rather than real-world contexts.
Before we can reach any conclusions about whether this habit is good or
bad, we must first recognize it as a habit. Once we do, we will see it every-
where. Indeed, its hold on the law is so strong that we might call it an
obsession.

Just as we see this obsession everywhere, so we see its limits wherever
we look. It is evident that the law—especially First Amendment law—does
not and cannot always ignore the context of speech or the institutional
nature of the speaker, and that it does not and cannot always treat the “state”
as a monolithic entity. Again and again, courts abandon, or carve out excep-
tions to, the context-insensitive rules that they so often assert are the very
foundation of the rule of law, and certainly of the First Amendment.

A few years ago, for example, the Supreme Court faced the question of
whether public libraries could be required, as a condition of receiving public
funding, to install Internet filters to ensure that patrons could not access
obscene or child pornographic websites and that minors could not view
harmful materials. The usual route to a decision would have led through
the Court’s public forum doctrine, which focuses on which legal category a
state-owned speech “forum” falls into. But the Court was forced to concede
that public forum doctrine was “out of place in the context of this case.”
Instead, it had to “examine the role of libraries in our society.”"

These exceptions to the rule of acontextuality are as revealing as the rule
itself. The law is often said to require generality and consistency of applica-
tion. When courts cannot fulfill those requirements, we know something
important is going on. When they flout those requirements but continue to
insist that they are requirements, we know something has gone awry.

So it is with First Amendment law. The tensions created by the courts’
efforts to follow a rule of rigid acontextuality, and the gaps and fissures cre-
ated in the law when they cannot—when they are forced to admit that some
standard doctrine is “out of place”—have led to increasing incoherence in
First Amendment doctrine.”” This suggests that First Amendment doctrine
is in serious need of revision, that something deeper is going on that needs
to be brought to the surface—or both.
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