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Foreword

Ever since optometrists were first licensed in the
United States—in Minnesota in 1901—and as a con-
sequence of having had the parameters of the profes-
sion established by statutory demarcation, optometry
has been inextricably intertwined with the law.

Over the years, due to an ever-expanding educa-
tional base, and with greater public acceptance of its
proper place in the health-care delivery system, the
optometric profession has continued to grow and
evolve.

As a result of this recognition of their professional
status, individual optometrists are no longer exempt
from the more general legal maxims that have long
been applied to other doctors. Decisions requiring
professional judgments by optometrists formerly
were almost always limited to those scientific or
practical matters that related to patient care. Today
these decisions are complicated by difficult legal con-
siderations as well.

Optometry has always been affected by revisions
in the state statutes defining the profession and by
interpretative court rulings of these statutes. Now,
however, each individual optometrist is directly
affected by “optometricolegal” developments.

Thus, it is no longer sufficient for an optometrist
to be conversant with those concerns and constraints
that are unique to the practice of optometry. Today’s
doctor of optometry must also be aware of those
legal principles that are applicable to providers of
primary health care.

This book, Legal Aspects of Optometry, like any
other massive effort, builds upon the past contribu-
tions of other knowledgeable authors who have
addressed portions of this subject in their research.
From Dr. Henry W. Hofstetter’s Optometry: Profes-
sional, Economic, and Legal Aspectsin 1948, through
the efforts of Drs. George Elmstrom, James E. Gregg,
George M. Milkie, Monroe J. Hirsch, and Ralph E.
Wick, to Seymour Coblens’ 1976 primer, Optometry
and the Law, there has been valuable information
presented for optometrists concerned about meeting
their responsibilities to their patients.

However, Legal Aspects of Optometry does more

than merely update the past. It breaks new ground,
as it is the first comprehensive work to fully delineate
an optometrist’s professional and legal responsi-
bilities. The author, John G. Classe, O.D., J.D., writes
from a particularly appropriate vantage point. An
Assistant Professor at the School of Optometry of
the University of Alabama at Birmingham, he is an
optometrist who teaches and participates in clinical
practice. A member of the Alabama Bar, he is an
experienced trial lawyer who has litigated medico-
legal issues in the courtroom. With expertise in both
optometry and law, John is one of those rare geniuses
who can ably assimilate two disparate disciplines.
His studied understanding of the history and prece-
dents of legal scholarship, and his practical apprecia-
tion of the art and science of optometry are joined in
this quintessential text.

The reader may wonder (as I have wondered and
have been unable to deduce), is John an optometrist
who has a law degree, or a lawyer with a degree in
optometry? This inability to discern which of John’s
schizos, if you will, dominates, is evidence to me
of his skills in synthesizing this material into an
integrated whole. He dissects complicated legal
philosophies and proceedings and makes them intel-
ligible to non-lawyers. Similarly, he describes per-
tinent vision care precepts and procedures in terms
understandable by laypersons.

Be cautioned, however; this is not light reading. It
is not really meant to be—the subject matter is too
significant for that. Indeed, it will be, I am sure, the
leading text on its subject in optometry schools.
More importantly, it will be an outstanding reference
for practicing optometrists and for the attorneys
representing them.

Legal Aspects of Optometry is a valuable contri-
bution to the literature of two professions. Practi-
tioners—both legal and optometric—and optometry
students will gain wise counsel and practical guidance
from this book.

Thomas E. Eichhorst, |.D., L.H.D.
Counsel, American Optometric Association
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Preface

This book is an attempt to achieve what is admittedly
a virtually impossible task: to write a text that is
suitable both for students and for practitioners. The
motivation to assume such a difficult undertaking
arises from my experiences as an educator at the Uni-
versity of Alabama at Birmingham, and as a lecturer
at optometric educational seminars. It has been my
privilege to come to know students and practitioners
of optometry throughout the nation, and to learn
firsthand of the many vexing legal issues that com-
plicate the contemporary practice of optometry. This
experience has imbued me with a deep sense of re-
spect for the clinical practice of this profession and
with a profound admiration for the dedicated indi-
viduals who are the primary providers of eye care in
our country. Indeed, there is much to admire in opto-
metry, which today must be regarded as very much
an American success story. The reason for the profes-
sion’s rapid advancement during the past several
decades can be found in the unique genius of the
American system, and particularly in its system of
laws.

For the advancement of optometry is directly
related to changes in the legal status of the profession,
an evolutionary process that even now continues un-
abated within the legislatures and courts of the United
States, as optometrists seek the best means and me-
thods to serve the vision care needs of the people.
However, these advances have also engendered new-
found responsibilities, and nowhere are these respon-
sibilities more evident than in the everyday clinical
practice of optometry, which has been irrevocably
altered by the legal developments of the 1970s and
1980s. As a result of these changes, optometric clini-
cians have found themselves confronted by the same
legal issues that have perplexed other providers of
health care. Students of optometry have similarly
found it necessary to grapple with numerous legal
problems before feeling truly prepared to enter the
practice of the profession. It is for these reasons that |
have embarked upon this effort: to provide in one
text the information sought by optometrists in clinical
practice and by students looking to careers as practi-
tioners of optometry.

The book is divided into fourteen parts, and
although I realize that curriculum requirements at
the various schools and colleges of optometry will
differ, the text is designed to be used during the entire
four years of professional education.

Parts One through Four describe the history and
ethics of the profession; the legislative, judicial, and
administration functions of the legal system; and the
regulation of optometrists by state boards and by
various third parties. These sections are designed for
first-year students of optometry, so thart these students
will conclude the first year of training with an under-
standing of the fundamental ethical and legal require-
ments that are necessary to the practice of their chosen
profession.

Parts Five and Six are intended to be used in the
second professional year, as students are preparing
for the clinical phase of their education. I feel strongly
that legal obligations inherent in the doctor-patient
relationship and principles of professional liability
should be taught to optometry students before they
enter the teaching clinics of the schools. Further-
more, appropriate recordkeeping and documentation,
which are emphasized in the text, are habits that will
benefit not only the schools but also will improve the
clinical practice of these students after they have
graduated.

Parts Ten through Fourteen may be used in the
third or fourth year of the professional program, and
discuss legal issues that relate to a student’s entry into
the world of private practice, including the various
types of business entities; the use of contracts for
associateship, partnership, or the formation of a pro-
fessional corporation; income and business taxes;
legal paper—loans, purchase agreements, and leases
—and the economic problems of credit and collec-
tions; and the complexities of life, disability, and per-
sonal insurance protection.

Parts Seven through Nine describe liability issues
in some detail and are probably best taught in the
fourth year. These sections are concerned with the
major sources of liability claims against optometrists;
with the specific legal problems of contact lens, bi-
nocular vision, and low vision practice; and with the
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particular difficulties of serving as an expert witness
in the legal forum.

Although the book is designed to serve as a teach-
ing text, the depth of information included in each
section clearly goes beyond that needed to introduce
optometry students to these issues. 1 assume that
optometric educators will limit discussions and read-
ing assignments as they deem appropriate since some
topics may be covered in more depth than necessary
for optometry students. The reason for this detail is
because Legal Aspects of Optometry is also intended
to serve as a reference for practitioners, who are both
the mainstay and the future of the profession. Opto-
metry has entered its most revolutionary period, and
the legal issues facing the profession are varied and
complex. Hopefully, this text clarifies these issues
and assists optometrists in meeting the demands of
clinical practice.

I owe a huge debt of gratitude to an inordinate
number of people for their assistance in the prepara-
tion of this manuscript, but I would be remiss if 1
did not begin these acknowledgments with special
thanks to Tom Eichhorst. Tom, who is the counsel
for the American Optometric Association (AOA),
has been a constant source of expertise, advice, and
encouragement, and I am deeply appreciative for his
assistance. Others in the office of counsel who have
given of their time are Mark Adams, Brian Andrew,
and Sally Bowers. Several members of the AOA staff
have been kind enough to review portions of my
manuscript and offer advice, and I sincerely thank
Dave Lewis, Joan Weinstock, Al Katz, Steve Miller,
and Gloria Lemmex for their efforts. And I have been
most grateful for the assistance of Maria Dablemont
of the International Library, Archives and Museum
of Optometry, and her able staff for helping me pre-
pare the historical portions of this text.
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Various individuals have been kind enough to
review the manuscript and to offer useful criticism,
and I am pleased to acknowledge the contributions
of Drs. Norman Haffner, John Amos, James Gregg,
James Scholles, Jimmy Bartlett, Jack Runninger,
and Frank Watkins. And I wish to thank Dr. Larry
Alexander for encouraging me to develop a format
that has proven useful for the presentation of infor-
mation concerning “clinicolegal aspects of practice.”

A number of individuals here at the University of
Alabama at Birmingham School of Optometry have
worked diligently in the preparation of the manu-
script, and 1 am indeed thankful for the hours of
typing and proofing by Debbie Hicks, Affie Martin,
Ann Simpson, Donna Rhodes, and Debbie Hodgson,
and for the copying services provided by Ann Honey-
cutt. The drawings that accompany the text are due
to the skills of UAB illustrator Ken Norris.

This project has taken far longer than anyone
envisioned, especially my publisher, and 1 cannot
conclude these acknowledgments without saluting
the technical assistance, dedication to excellence,
unremitting patience, and ultimate perseverence of
Susan Gay, Margaret Quinlin, Julie Stillman, Esther
Hanlon, Arlyn Powell, Kristina Smead, and Barbara
Murphy, all of Butterworth Publishers, whose sup-
port has been remarkable, to say the least.

Last, I must recognize the one person who, more
than any other, has contributed to the realization of
this book—my wife Jeanne. From its beginnings as
an idea, through the years of writing and editing the
manuscript, and during the intense weeks of pre-
paring for production, she has been a constant source
of strength, understanding, and encouragement. To
her I owe the greatest acknowledgment of all—and
my love.



Contents

Foreword by Thomas E. Eichhorst, ].D.
Preface

PART ONE / HISTORY

1 Optometry—A Legal History

Genesis (1892—-1924) 4

In Dubious Battle (1925-1954) 12

The Great Leap Forward (1955-1970) 17
Revolution! (1971—Present) 22,

2 A Short History of Liability in Optometry

Legal Basis for Liability Claims 41
Duty to Refer 42

Liability for Ophthalmic Materials 43
Standard of Care 44

Toward a Medical Standard 45

PART TWO / ETHICS

3 The Ethics of Health Care

Historical Perspective 51
The War of Words 53

4 Optometric Ethics

Historical Perspective 61
New Rights, New Responsibilities 65
The Ethical Practitioner 67

5 Optometry Agonistes

A House Divided 73
Optometry at the Crossroads 74
The Road Less Travelled By 77

PART THREE / THE LEGAL SYSTEM

6 Legislative Regulation

Legislative Structure 90
How a Bill Becomes Law 92

XV
xvii

41

51

61

73

89

vii



LEGAL ASPECTS OF OPTOMETRY

7 Judicial Regulation

Historical Perspective 101
The Judicial System 102
Equity 105

Sources of Law 106
How to Find the Law 107

8 Administrative Regulation

Federal Administrative Regulation 115

Department of Defense 116
Department of Education 117

Department of Health and Human Services

Department of Justice 120
Department of Transportation 121
Federal Trade Commission 122

PART FOUR / PROFESSIONAL REGULATION

9 The Optometry Practice Acts

Legalized Optometry 133
Challenge in the Courts 134
Legislative Reform 137

10 Defining Optometry

Defining a Profession 145

A Creature of Statute 146
Apples and Oranges 146
Upsetting the Applecart 150
Future Directions 153

11 The State Boards

Board Structure and Function 157
Licensure 161
Constitutional Considerations 167

Disciplinary Actions 170
Jurisdiction 172

12 Third-Party Regulation

Regulation or Discrimination? 181
Assuring Nondiscrimination 182
Freedom of Choice 184

Obtaining Like Reimbursement 186
Taxation of Ophthalmic Goods 187

PART FIVE / DOCTOR AND PATIENT

13 The Doctor-Patient Relationship

Doctor and Patient 193
The Contractual Relationship 196
Termination of the Relationship 198

viii

101

115

133

145

157

181

193



Legal Aspects of Optometry

14 Emergency Care 201

Recognizing Ocular Urgencies and Emergencies 201
Optometrist’s Duty to Treat Ocular Urgencies and Emergencies 203
Documentation of Treatment 204

15 Evaluation of Ocular Disability 207

Legal Blindness 207
Assessment of Visual Impairment 208

16 Recordkeeping and Documentation 215

Form and Content 215

Ownership and Control 224

The Patient’s Right to Information 225
Privileged Communications 226
Records as Evidence in Litigation 228
Liability for Alteration of Records 229
Retention of Records 231

17 Prescriptions 235

Spectacle Prescriptions 235
Contact Lens Prescriptions 236
Prescription Release 237

PART SIX / PROFESSIONAL LIABILITY

18 Legal Basis for Malpractice 247

The Law of Torts 247

Negligence 249

Legal Duty and the Standard of the Reasonable Person 249
Failure to Provide Due Care 250

Proximate Cause 251
Injury 252
19 Optometric Malpractice 257

Current Status 257

Sources of Cases and Claims 260
Claims Procedure 263

Defenses 264

Countersuit 270

Avoiding Malpractice 271

20 Intentional Offenses 275

Defamation 275

Disclosure of Confidential Information 278
Invasion of Privacy 280

Fraud 282

21 Strict Liability 285

Product Liability 285
Vicarious Liability 287



LEGAL ASPECTS OF OPTOMETRY

22

PART SEVEN / CLINICOLEGAL ASPECTS OF PRACTICE

Informed Consent

Legal Basis 295

295

Application to Clinical Practice

299

23 Optometrist’s Duty to Detect Glaucoma

24

25

26

27

Necessity to Test for Glaucoma
Liability for Failure to Diagnose Glaucoma
Management of Ocular Hypertension
311

Clinical Application

305

307

310

Optometrist’s Duty to Detect Ocular Tumors

Duty to Detect Ocular Tumors
Failure to Detect Ocular Tumors

314

315

Optometrist’s Duty to Detect Retinal Detachment

Legal Basis for Liability
Cases Involving Primary Retinal Detachment
Cases Involving Predisposing Conditions

Clinical Examination and Duty to Follow

322

Liability for Ocular Foreign Bodies

323

324

327

Cases Involving Liability for Ocular Foreign Bodies
Optometrist’s Liability for Ocular Foreign Bodies

Defining Surgery

332

Liability for Ophthalmic Materials

329
331

Negligence as the Basis of Liability for Ophthalmic Lenses
340

Negligence and Contact Lenses
Product Liability and Ophthalmic Lenses
Standards for Ophthalmic Lenses

Product Liability and Contact Lenses
Product Liability as the Basis of Liability for Ophthalmic Lenses

Liability for Frames

Guarantees and Warranties

341

348

341

343

341

28 Liability for Ophthalmic Pharmaceutical Agents

The Standard of Care
Misuse of Diagnostic Drugs
Misuse of Therapeutic Drugs

Documentation

360

Use of Standing Orders

29 Liability for Premises

Premises Liability

367

354

360

355
357

337

347

305

313

321

329

337

353

367



PART EIGHT / CLINICOLEGAL ASPECTS OF SPECIALTY PRACTICE

30 Clinicolegal Problems in Contact Lens Practice

Fitting Agreements 373

Prepaid Service Agreements 375

Experimental or Nonapproved Use of Lenses 379
Extended Wear Lenses 379

The Contact Lens Prescription 381

Malpractice and Contact Lenses 384

Product Liability 386

31 Clinicolegal Problems in Binocular Vision Practice

Patient’s Right to Binocular Vision Therapy 389
Informed Consent and Contractual Obligations 390
Professional Liability 394

32 Clinicolegal Problems in Low Vision Practice

Legal Obligations to Low Vision Patients 397
Duty to Warn of Vision Impairment 398
Genetic Counseling 402

PART NINE / THE OPTOMETRIST IN COURT

33 Civil Procedure

Initiation of the Lawsuit 407
Discovery 408

Trial Procedure 409
Appellate Procedure 410
The Rules of Evidence 411

34 The Deposition

Preparation 420

Deposition Procedure 420

Examination by the Opposing Attorney 421
Examination by the Friendly Attorney 423
Review of the Deposition Transcript 423
Use of the Transcript for Trial 423

35 The Optometrist as Expert

Optometric Expertise in the Legal Forum 425
The Expert Witness 428

36 Upon Being a Witness

Preparation for Trial 433

Creating a Favorable Impression 434
Direct Examination 435

Proper Use of Records 436

Use of Demonstrative Evidence 436
Cross-Examination 437
Impeachment 437

Legal Aspects of Optometry

373

389

397

407

419

425

431

xi



LEGAL ASPECTS OF OPTOMETRY

PART TEN / BUSINESS ENTITIES

37 Individual Proprietorship

Self-Employment 442
Employment 442
Organization 443
Liability 444

Benefits 445

Tax Considerations 447
Expense Sharing 449

38 Partnerships

Organization 455
Liability 458

Benefits 459

Tax Considerations 460
Merger 460

39 Professional Associations and Corporations

Organization 469

Liability 470

Benefits 471

Tax Considerations 474
Subchapter S Corporations 475

PART ELEVEN / TAXES

40 Individual Income Tax

The Federal Revenue System 481
Gross Income 482

Deductions 485

Exemptions 488

Computing the Tax 489

Filing Requirements 490

41 Business Taxes

Organizing for Business 497

Acquiring Business Assets 499

Determining Gross Profit 500

Determining Net Income 501

Depreciation and Amortization 507
Employment and Self-employment Taxes 519

42 The Tax Reform Act of 1986

Individual Tax Changes 527

Individual Retirement Accounts 529

Changes in Retirement Plan Rules 530
Changes in Business Deductions 531

Changes in the Accelerated Cost Recovery System

xii

441

453

465

481

497

527

532



Legal Aspects of Optometry

PART TWELVE / CONTRACTS

43 Negotiations 537

Basic Principles of Contract Law 538
Negotiation Tactics 540
Types of Contracts 541

44 Associateship Agreements 543

Assessing Associateship 543
The Associateship Agreement 545
Tax Considerations 550

45 Partnership Agreements 553
Assessing Partnership 553
Partnership Income 556
Insurance 559

Partnership Agreements 563
46 Agreements to Form a Professional Corporation 573

Creating a Professional Corporation 573
Valuing Corporate Stock 576
Corporate Agreements 577

PART THIRTEEN / ECONOMICOLEGAL CONSIDERATIONS

47 Loans 585
Fundamentals of Financing 585
Conventional Loan Sources 587
Basic Provisions of Loan Agreements 590

Being Prepared 595
48 Purchase Agreements 597

Purchasing Equipment 597

Buying a Practice: Some Considerations 598
Determining the Fair Value of a Practice 599
Tax Ramifications 600

49 Leases 607

Basic Principles 607

Real Property Leases 607
Equipment Leases 609
Automobile Leases 610

50 Credit 613

An Overview of Consumer Credit 613
The Truth-in-Lending Act 614

The Fair Credit Reporting Act 614

The Equal Credit Opportunity Act 615
The Fair Debt Collection Practices Act 615
The Uniform Consumer Credit Code 615

xiii



LEGAL ASPECTS OF OPTOMETRY

51 Collections

In-Office Collections 617
Returned Checks 619

Small Claims Court 620
Third-Party Collections 623

PART FOURTEEN / INSURANCE

52 Life Insurance

Types of Life Insurance 628
Uses 629

Riders 632

Settlement Options 632
Taxation 633

53 Disability Insurance

Types of Disability Insurance 638

Uses 640
Office Overhead Insurance 642
Riders 642

Taxation 643
54 Professional Liability Insurance

Types of Professional Insurance
Extent of Coverage 647
Taxation 648

55 Personal Insurance

Types of Personal Insurance 651

Uses 652
Taxation 653

Table of Reported Cases
Appendix
Index

xiv

617

627

637

645

651

655
683
741



PART ONE

HISTORY






Chapter 1

Optometry—A Legal History

What’s past is prologue.

—William Shakespeare, The Tempest

Genesis (1892—-1924)

In Dubious Battle (1925-1954)

The Great Leap Forward (1955-1970)
Revolution! (1971—Present)

The development of optometry as a clinical discipline
in the United States has been discussed by a number
of distinguished authors.! For the most part, these
accounts have focused on the scientific and socio-
logical development of optometry, as it progressed
from trade to profession. This rather remarkable
transformation occurred because of (and at times in
spite of) changes in the legal status of optometry,
which became the true measure of progress; op-
tometry’s metamorphosis into a profession was
complete only when recognized by the courts and
legislatures. The arduous struggle waged by opto-
metry to attain legal recognition is a rich story de-
serving of its own history, for the events of the past
century say much about where optometry has been
and foretell accurately where optometry is going.

It is a story that would not need retelling at all—
indeed, there would be no optometry to recount the
history of—had there not been a hardy cadre of men
in the United States at the end of the nineteenth
century dedicated to preserving the right of opticians
to practice refraction. As historians have shown,
refraction and dispensing of eyewear were non-
medical functions that were perfected over several
centuries by tradesmen who became popularly known
as opticians.” Physicians frequently disparaged the
use of glasses to correct eye problems and usually
restricted themselves to those remedies that were
strictly medical in origin, the use of drugs and sur-

gery.> As a result, the practice of the eye physician
was rather restricted. Because the overwhelming
majority of people needed nonmedical services, the
opticians prospered; since they practiced neither
medicine nor surgery, they were not in direct com-
petition with physicianry. And since the physicians
eschewed the use of refraction, they were not in
direct competition with the opticians. In 1864 Frans
Donders, a physician, published On the Anomalies
of Accommodation and Refraction of the Eye; it was
a primer on the practice of optometry and heralded
the invasion of opticianry by physicians that was
then beginning.>

In America, refraction and dispensing had been
the exclusive domain of opticianry until about
the time of Donder’s book. Physicians, becoming
increasingly interested in refraction, were taught the
skill by American opticians and began using it
in their practices.* At around this same time—the
mid- and late-nineteenth century—modern medical
practice acts began to be enacted by the several states.
The laws were written in such a way as to be all-
inclusive, granting to physicians a monopoly over the
entire field of health care.’ Despite the presence of
these laws, by the end of the 1870s a tripartite eye
care system had evolved: eye physicians, refracting
opticians, and dispensing opticians.®

Eye physicians were known as oculists or ophthal-
mologists. Oculists were physicians who had been
granted a license to practice medicine by a state and
had thereafter decided to limit their practice to the
eye; they had no formal training (such as a residency)
in their area of specialty. In addition to the oculists
there were a number of general practitioners who
performed refraction but did not term themselves



