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GENERAL EDITOR’S FOREWORD
TO THE NEW SERIES

A series of Cambridge Studies in International and Comparative Law,
under the general editorship of H.C. Gutteridge, H. Lauterpacht and
Sir A.D. McNair, was launched in 1946 with the first edition of
Professor Gutteridge’s important monograph on Cowmparative Law: An
Introduction to the Comparative Method of Legal Study and Research. In a
general introduction to the series the editors explained that it was
designed to fill certain gaps in that part of English legal literature
which is concerned with international relations: and that it would
involve public international law, private international law and
comparative law. In fact all the subsequent volumes of the distin-
guished series save the last, contributed by Dr B.S. Markesinis and
dealing with the controversial issue of Dissolution of Parliament, were
to do with public and international law.

In the 1970s there was a gap during a time when the Syndics were
persuaded that books on law should be left to commercial publishers.
Happily, counsels more apt to the Press of Maitland’s university have
now prevailed, and the series is being revived. The intention is to
publish monographs mainly on public international law; but it is a
happy coincidence that this first work of the revived series is again
about the comparative method of legal study and research.

The general editors of the original series said, in April 1946, that ‘at
present the literature of Comparative Law is scattered, fragmentary
and often difficult of access’. The aim of the present volumes is
precisely to make an important part of that material readily available
to scholars and students, and to provide an authoritative commentary
and guide to understanding it.

We are most fortunate that the new Cambridge series thus begins
with work by that most distinguished Oxford scholar and teacher,
Professor F.H. Lawson, in partnership with a Cambridge scholar and
teacher, Dr Basil Markesinis.

Cambridge R.YJ.

April 1981 i



PREFACE

This is the second volume of a work which we have entitled Tortious
Liability for Unintentional Harm in the Common Law and the Civil Law
and one must seek in the preface of the first volume and the pages that
follow it the history of its genesis and its detailed aims. But both the
authors and the publisher felt that it might be useful to make the
second volume available on its own and so, for the sake of the reader
who has not purchased or consulted the first volume, a few
introductory remarks about what follows may not be out of place.

In one sense, this book is a ‘companion volume’ to the first, in which
we have attempted to give some of the general principles related to
our subject and make some observations which, in varying degrees,
apply to all the systems under comparison. The aim of this second
volume was therefore to provide the interested reader with some basic
texts and extracts from decisions which would enable him to pursue
his study more deeply and, at the same time, question or develop
some of our assumptions and conclusions. For this reason, the
material in this volume follows closely the pattern and contents of the
first and it would be futile to pretend that the reader will not get
greater benefit if he uses the two volumes side by side.

But the material of this volume also aspires to independent status
and could easily have been entitled Cases and Materials on Comparative
Torts. To strengthen this element of self-sufficiency we have added
some material of our own which either sketches for the reader the
judicial background in France and Germany or provides a brief
commentary on the law found in the case extracts.

The greater part of this second volume is devoted to the modern Civil
law. But in the first volume we included a fairly long historical
chapter giving an account of the lex Aquilia and tracing in briefest
outline the development of the law from Roman times to the modern
codes. In view of this and because we feel that Roman law has a strong
pedagogic value we have included in this volume some of those classic
texts. Reasons of space dictated that this be done in translation form
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Preface

only. While the omission of the Latin originals should not cause undue
hardship to the serious Roman lawyer (who can easily trace them
elsewhere), it did make room for more of the modern law. Given
today’s emphasis on the modern Civil law, this, we hope, will counter
the disadvantage of omitting the original texts.

The texts that follow aim at giving the reader some familiarity with
some of the basic civil codes such as an educated Common lawyer
ought, in our opinion, to possess. These are followed by extracts from
decisions from German and French Courts and once again we wish to
thank Messrs Carl Heymanns Verlag KG, C.H. Beck’sche Verlags-
buchandlung and the editors of Recueil Dalloz-Sirey, La Semaine
Juridigue and the Gazette du Palais for permission to translate or
reproduce here their original texts.

The topics discussed in this volume are roughly those considered in
the first. In neither volume, however, have we wished or tried to
discuss every topic from the point of view of every system. The
emphasis has thus alternated depending on a variety of factors, the
importance of a particular decision being only one of them. Our main
effort was to select not only the leading case but also the case which
was factually equivalent to one which our Common law student would
have met while studying his own system, so that he will be able to
compare the two with greater profit. We hope that within the strict
confines of a short book we have succeeded in showing that French
and German lawyers have been called upon to solve problems almost
identical to ours; that their solutions have been remarkably similar;
and that their reasoning has often been as tortuous if not as
unsatisfactory as ours. Above all, however, we hope to have shown
how useful it can be for a lawyer studying his own system to study
how foreign colleagues have handled similar problems. This, in our
opinion, is the first and arguably the greatest benefit one can derive
from the use of the comparative method.

One final word should be added as an explanation rather than as an
apology. The preponderance of French material in this volume is
justified partly by the knowledge that French law is the most
commonly taught ‘foreign system’ in this country, and partly because
we find that in its study one encounters an admirable ability to blend
the theoretical and the practical while it always strives for elegance and
symmetry. Thus, though the French system appears (to our eyes at
least) less rigorous and less ‘worked on’ than the German, it has
managed to avoid some of the theoretical excesses which can be found
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Preface

in the otherwise admirable Germanic legal literature. At the same
time, however, it has avoided the opposite extreme found in the
Common law which, in the words of the great Holmes, ‘decides the
case first and determines the principle afterwards’.

F.H. Lawson B.S. Markesinis
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