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INTRODUCTION

This legal Almanac explores the area of law known generally as
“hospital liability.” Historically, hospitals enjoyed limited liability
under malpractice law insofar as they were not liable for the acts of the
physicians who used their facilities to treat patients.

Over the years, this area of law has evolved, and hospitals have been
subject to malpractice actions for their own independent negligence as
well as the negligence of staff physicians, residents, interns, nurses,
and other hospital health care providers and employees under the
theory of respondeat superior. In addition, in jurisdictions that subscribe
to the corporate negligence doctrine, hospitals may also be liable for
the negligence of attending private physicians, for example, if they
failed to properly investigate their credentials before granting them
privileges to practice in the hospital.

Hospitals are now routinely named as defendants in medical malpractice
actions under a variety of theories of liability. In general, medical
malpractice involves the commission of a tort—a wrongful act—as do
all personal injury actions. A medical malpractice action generally
carries a shortened statute of limitations, a limit on damage awards
and a cap on legal fees. In addition, many states require that a physician
find that the case has some merit before it can be filed.

Negligence is the predominant theory of medical malpractice litigation.
Other theories of liability include lack of informed consent and/or
informed refusal; unauthorized treatment that may lead to a cause of
action for battery; breach of privacy for the unauthorized release of a
patient’s medical record; and breach of contract. Responsible parties
may include physicians, residents, interns, nurses, hospitals, mental
health professionals, anesthesiologists, and other persons who provide
medical care.
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INTRODUCTION

This Almanac sets forth the duties and responsibilities a hospital owes
to its patients, and its liability for breaching those duties. In addition,
the elements necessary to prove the various theories of liability that
support a prima_facie medical negligence claim, the defenses to such
claims, the litigation procedures unique to medical malpractice, the
responsible parties and apportionment of liability, and the damages
recoverable are also discussed.

This Almanac also discusses the topic of health care directives and the
patient’s right to participate in their own health care decisions. A living
will and a durable power of attorney for health care are examples of
important health care directives. The patient’s right to refuse medical
treatment is examined. including advance medical directives, health
care proxies, do not resuscitate orders, and the patient’s right to pain
management. Legal issues concerning a medical provider’s failure to
carry out a patient’s wishes are also discussed. Additional topics include
religious objections to executing a living will, capacity issues such as
age and mental competence, and informed consent.

In addition, this Almanac explores the problem of nursing home
negligence and abuse, the types of neglect and abuse, and the ways to
recognize and address these problems. The legislation developed to
prevent nursing home neglect and abuse is also discussed, including
the legal rights of the nursing home resident, and the remedies available
under the law.

Readers are cautioned, however, when researching a particular problem,
not to rely on a general discussion of the law, but to always check the
law of their own jurisdictions.

The Appendices provide sample documents, applicable statutes, resource
directories, medical terminology and other pertinent information and
data. The Glossary contains definitions of many of the terms used
throughout the Almanac.
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CHAPTER 1:
HOSPITAL ORGANIZATION

IN GENERAL

Hospitals are corporations that are generally organized as either public
or private entities. A public hospital is created by the act of a governmental
authority and controlled under the auspices of that government unit
by the governing body of the hospital. A private hospital is either
(i) voluntary—i.e., a charitable not-for-profit corporation; (ii) investor-
owned—operating for profit on behalf of shareholders; or a (iii) member
of a multi-unit system which consists of multiple facilities sharing
management and services under a single ownership.

A directory of state licensing agencies for medical facilities is set forth
in Appendix 1.

THE JOINT COMMISSION

The Joint Commission, formerly known as the Joint Commission
on Accreditation of Healthcare Organizations, is an independent, not-
for-profit organization governed by a 29-member Board of Commissioners
that includes physicians, administrators, nurses, employers, a labor
representative, health plan leaders, quality experts, ethicists, a consumer
advocate and educators. The Joint Commission’s stated mission is to
improve the safety and quality of care provided to the public through the
provision of health care accreditation and related services that support
performance improvement in health care organizations.

To carry out its mission, the Joint Commission evaluates and accredits
more than 15,000 health care organizations and programs in the United
States, and promulgates state-of-the-art standards that focus on
improving the quality and safety of care provided by health care
organizations. Joint Commission standards address the organization’s
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