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Introduction

Conflicts today are frequently connected with substate groups of different cul-
tures, ethnicities, and/or religious beliefs and their claims. International law has
for a long time tried to ignore such ‘internal’ matters of states. However, in the
run of the ‘human rights revolution’ and in light of mass atrocities, as well as
the experiences of spill-overs from ‘internal” conflicts becoming severe threats of
international peace and security, it has become obvious that international law’s
classical limitation to inter-state relations has become inappropriate in this field
as well. Yet, international law still has to find its role in this context and an ade-
quate approach to prevent and resolve ‘internal’ conflicts. Generally, conflict pre-
vention and conflict resolution can be achieved through several political and le-
gal instruments. Among others, ‘group rights’ are being propagated as a possible
means for this purpose. However, this category of rights is highly controversial.
The debate on group rights in international law is not new. In fact, since
substate groups have always had some importance in international relations and
from the very beginning of the UN era, the topic of group rights existed; never-
theless, it was only in the 1970s and 1980s that it gained attention from political
and legal scholars as well as legislators. Still, international law only rarely pro-
vides rights and/or duties to groups and often does so in a very cautious way.
Although the topic of group rights is not new, it has turned out that there is con-
siderable confusion with regard to what group rights are as well as an ideological
bias towards the concept itself; as a result, a pragmatic use of this category of
rights appears to be beyond what can be expected from the international com-
munity today. Overall, this means that international law might ignore a useful le-
gal means to tackle problems between substate groups as well as between groups
and states. In light of the importance of such conflicts, this is highly regrettable.

Interest in the Topic

The concept of group rights is strongly contested and has resulted in a huge
amount of literature on the topic, mainly in the form of articles, and - this is also
interesting - mainly in the field of (political) philosophy. There are admittedly
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some monographs on group rights, some even in the field of legal science; how-
ever, already this first impression deserves attention as we are talking about an
inherently legal category of remarkable complexity. Astonishingly, the literature
often tackles the topic on a rather abstract level with few references to concrete
examples in existing legal systems, although such examples exist and could add
substantially to its understanding. More importantly, a very ideological way of
arguing is widespread and reflects a dogmatic understanding of the topic which
can be seen as one of the main reasons why international law has been very reluc-
tant so far to provide group rights and to call them by their name.

Main Research Question

In order to elaborate a more consistent view of the concept and its reality in inter-
national law as well as to provide a more coherent approach of international law
to substate groups, this work will tackle the following research question: is the
reluctance to provide group rights in international law justified?

‘Justified” shall mean for this purpose that the provision of such rights is
made on the basis of a realistic evaluation of the problem which has to be handled
by law, as well as a realistic evaluation of the legal means to do so. An evaluation
is realistic when it is led by facts. In other words, when the provision or non-pro-
vision of group rights in international law is made without reasons or for reasons
disconnected from concrete facts (this might be the case with ideologies), it is
unjustified according to this understanding. In the following, this approach will
be called ‘pragmatic’ as opposed to ‘ideological’.

It is argued that problems on a conceptual level are connected with three
questions: First, can groups from a conceptual point of view be right-holders?
Second, can groups be defined in a reasonably exact way? Third, are groups having
rights and/or duties under international law legal persons? Therefore, throughout
this work the issue will be discussed from these three different angles: groups
as right-holders (connected with the concept of legal rights), groups as subjects
(problems of definition), and groups as legal persons (connected with the legal
concepts of subjectivity/personality/capacity). Of course, these three perspectives
are strongly interconnected; it is nevertheless useful to take each of them into ac-
count as each of them includes an additional set of questions.

Aim of the Work

The aim of the work is to provide an overview of a substantial part of group rights
in international law, i.e. group rights connected with the existence and cultural
or political continuation of substate groups, to give an impression of how they are
discussed in philosophy, and to outline a better approach for their understand-
ing and use in international law. In other words, the work aims at unravelling the
many layers of the topic and intends to provide a less ideological and more coher-
ent understanding of the concept of group rights in order to allow legislators to
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base their provision or non-provision of group rights on more rational grounds
than is common today. This might enable legislators to provide group rights in
cases where such rights more adequately address a situation than other forms of
regulation. Overall, the scope of this work is broad and the aim is to build on the
experiences of group rights in international law in order to strengthen the under-
standing of the concept and its use in international law.

Structure and Methods

This work consists of four main chapters. In chapter 1, the theoretical founda-
tion of group rights will be laid out, the aim is to clarify definitions and concepts
relevant to the topic. This discussion belongs to the realm of political and legal
philosophy and provides an understanding of the concept of group rights and its
related philosophical problems.

In chapter 2, existing group rights in international law connected with self-
government in a broader sense will be searched for and analysed with a special
focus on issues connected with the concept of rights, as well as with the ‘group’
as subject and its contested legal personality. It is based on the previously intro-
duced conceptual framework and focuses in its legal analysis of group rights in
international law on the issues which were considered important according to the
analysis in chapter 1. Moreover, this legal analysis of contemporary international
law serves as a factual point of reference for the theoretical discussion as well as
for legislation confronted with issues concerning groups. The idea is that existing
examples of group rights in international law could clarify the strengths, weak-
nesses, dangers and chances of group rights and indicate if, when, and how such
rights could be useful and therefore justified in international law.

In chapter 3, the main findings of the previous inquiry will be presented and
contrasted with common arguments in the debate on group rights. It presents
some traditionally important arguments of the philosophical discussion and
confronts them with the findings of the legal analysis in chapter 2. This part can
mainly be attributed to the realm of political philosophy as it challenges classic
positions mainly found in the political philosophy discourse on the issue.

Chapter 4 aims at a reappraisal of the concept of group rights in internation-
al law which allows for a more pragmatic understanding and use of such rights.
It introduces a de lege ferenda approach of international law to group rights and
touches upon all previously applied disciplines, namely international law, legal
philosophy and political philosophy.

The perspective from which this inquiry will be undertaken is conceptual.
In other words, the legal concept of group rights is at the centre of interest of this
inquiry and the legal application of it in international law only an example, a case
study. The reason for taking this perspective is that the categorisation of rights
as group rights has turned out to be a reason for supporting or opposing them.
This means that the problem can be solved neither by showing what courts have
decided regarding groups nor by simply referring to the existence of such rights

3
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in reality. Supporters and detractors of the concept cannot be convinced by the
arguments of the existence or non-existence of such rights. Indeed, the dispute of
group rights is highly political and it is a challenge not to become political when
discussing the topic scientifically.

The issue of group rights cannot be ‘solved’ on a theoretical level; in fact,
it will be shown that many of the theoretical disagreements are based on differ-
ing conceptualisations of the concept of ‘group rights’ itself as well as underly-
ing concepts like the concept of ‘rights’. Hence, some issues will be solved by
clarifying the concept while most will remain a matter of personal belief and
inclination. Nevertheless, a theoretical discussion will be crucial to isolate ques-
tions which cause the dispute from the many instances where the topic causes no
reasonable objection. The theoretical discussion of the concept will thus help to
reduce the complexity of the many arguments implicitly and explicitly used for
and against the concept. The result will be a clearer understanding of the concept
as such as well as its main potential weaknesses. Yet, keeping the inquiry on this
theoretical level, its results would remain detached from reality; therefore, to be
able to evaluate the importance of the weaknesses and strengths connected with
the concept as well as to assess the function of such rights in international law,
the application of the concept of group rights in international law will also be
investigated. Hence, by approaching this topic both dogmatically and as applied,
a more solid ground for the provision of group rights in international law will be
laid out which, in turn, could result in an enhanced capacity of solution-finding
based on international law.

How this could be reached is discussed in the concluding reassessment of
the concept and its potential role in international law. It will again be made from
a conceptual perspective and be based on the main principles which underlie
group rights in contemporary international law. The aim there will be to build on
uncontested territory and provide a more coherent vision of international law’s
approach to groups and their rights.

It might be argued that the weight given to the rather philosophical concep-
tual discussion of group rights is inadequate as it is not concepts but reality which
matters. Apart from the fact that reality is taken into account, as just discussed,
the importance of concepts in law should not be underestimated. In fact, the
changing view of legal concepts is one way in which law, its application, develop-
ment and accordingly also reality is being changed.! This is also, if not even more
50, true for such a contested concept like group rights.

1 In this sense there is reason to believe that legal concepts generally differ from the
concepts Derek Parfit discusses when he argues: “We are discussing cases where,
relative to the facts at some lower level, the higher-level fact is, in the sense that 1
have sketched, merely conceptual. My claim is that such conceptual facts cannot be
rationally or morally important. What matters is reality, not how it is described.” D.
Parfit, “The Unimportance of Identity’, in H. Harris (ed.), Identity: Essays based on
Herbert Spencer Lectures given in the University of Oxford (Clarendon Press, Oxford



