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“In civilized society men must be able to assume that they
may control, for purposes beneficial to themselves, what they have
discovered and appropriated to their own use, what they have
created by their own labor and what they have acquired under
the existing social and economic order. This is a jural postulate
of civilized society as we know it. The law of property in the widest
sense, including incorporeal property and the growing doctrines as
to protection of economically advantageous relations, gives etfect
to the social want or demand formulated in this postulate.”—Pound,
An Introduction to the Philosophy of Law 192 (1922).



PREFACE TO THE SECOND EDITION

The first edition of Principles of the Law of Property was
published more than a decade ago in 1962. I still agree with
most of what I stated in the preface to that edition, especially
about the importance of the “big picture” for the student of land
law. There is a plethora of detail available in the multi-volumed
treatises, the law review articles, and the reported cases, but the
sheer bulk of this material is more likely to confuse than to en-
lighten the student. If our property law has a rational base, dis-
closed in the principles enunciated by the courts and legislatures
(and I believe it does), then an overview of those principles will
be helpful as a partial chart through the maze. This is particu-
larly true in a period of unprecedented change and in the light

of a developing fragmentation in the property curricula of the
law schools.

Prior to World War II, property law was typically taught in
a series of more or less related courses which left the student
with a disjointed view of the common thread which united all
property law. In the decades since 1945, the casebook editors
have consolidated these courses into two principal packages—the
“live” area (estates, landlord-tenant, titles, vendor-purchaser,
and land use) and the ‘“dead” area (trusts, wills, and future
interests) plus related courses, such as land financing, natural
resources, etc. By 1970, these packages had begun to unravel
under the pressure of social change and a drive for a kind of
limited “specialization”, even in law school. 1 view this new
fragmentation as unwise and believe that the integrity of the
two basic packages should be maintained in the first two years
of law school leaving the third year for specialized seminars,
problem courses, and the more technical subject matter areas.
Every student should be introduced to the basic principles and
then encouraged to go further into those areas which appeal to
him. This, incidentally, is the approach being followed by the
multi-state bar examination and this textbook has the same scope
as the outline for the subject of property on that examination,
plus a treatment of the land-use area, without which an under-
standing of the modern law of land is impossible.

Much of the second edition parallels the first. Some principles
have altered very little and the historical background, so impor-
tant in our tradition-centered institution of private property,
has been retained. Errors have been corrected, new cases and
statutes have been cited, and the book has been updated to 1975.
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PREFACE TO THE SECOND EDITION

Large portions of the book are new, however, and it is these por-
tions, reflecting the rapidly changing land law, which required
a second edition, lest the student be misled in relying on the
first. The landlord-tenant materials have been rewritten in
light of the shift toward tenant’s (consumer’s) rights; similar
changes have been made in the sale of land, disclosing the fall of
caveat emptor; materials on condominium and environmental
controls have been added; and the public control of land-use
segments have been expanded appreciably to acquaint the student
with developments in this most volatile of all property areas.

While it would be presumptuous to call this a book on the
jurisprudence of property, I have tried to infiltrate some
philosophy into the prosaic fodder and I hope it will be sufficient
to help the student form his own judgments as to the relative
roles of private volition and public interest. I am convinced that
property law is not dull, grubby stuff and I have tried to enliven
the text with enough humor to make even the Statute of Uses
readable. If attempted levity reduces the level of scholarship,
I am apologetic but not contrite.

Finally, I am indebted to the University of Illinois for grant-
ing me an administrative leave from my decanal duties so that
I could complete this edition in London, while refreshing my
knowledge of the English common law which supplied the con-
sistent thread on which the American law of land is based. This
edition is dedicated * to my wife, Betty, who encouraged me to
persevere despite the siren call of day-to-day administrative and
teaching duties.

JOHN E. CRIBBET
Champaign, Illinois
December, 1974

* Not to be confused with a common-law or statutory dedication, carrying
with it the profits & prendre, if any.
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PREFACE TO THE FIRST EDITION

Property, which once dominated the law school curriculum by
occupying from one-fourth to one-third of the total class time, is
now being reduced to a more modest role in most American col-
leges of law. The shrink in quantity does not necessarily mean
a decline in quality; it does herald a less leisurely approach to
this significant segment of the law. The modern first year prop-
erty course now encompasses no less than six traditional favorites
—personal property, estates in land, landlord and tenant, vendor
and purchaser, titles (conveyancing), and rights in land (land
use). Although property books are legion, ranging from excel-
lent multi-volumed treatises to concise outlines of the subject,
none of the textbooks are tailored to the “new look” in the law
school curriculum. This volume has been prepared with that
gap in mind.

Principles of the Law of Property has two primary objectives:
(1) to give the reader the “big picture” of “basic” property law,
both in depth (history) and in breadth (scope of the subject);
(2) to make the student aware of the changing nature of prop-
erty law and the need for critical, responsible reform in what is
all too often conceived as a static field of jurisprudence.

A true episode will illustrate the first objective. During the
closing days of World War II, the author was aide de camp to
Lt. General Troy Middleton, senior corps commander in General
George Patton’s Third United States Army. Patton’s headquar-
ters was in Luxembourg City and, following his return from
SHAEF in Paris and a conference with General Eisenhower’s
chief of staff, General Smith, the colorful Patton told his as-
sembled staff of his frustrations. While arguing for a swift,
rapier-like thrust into the heart of Germany to end the war, Pat-
ton had been rebuffed and General Smith, after explaining that
supplies must be diverted to General Montgomery in the north,
had patted him patronizingly on the back, saying, “The trouble
with you is, Georgie, you just don’t understand the big picture!”
As Patton told the story, his English bulldog, Willie, lay at his
feet. Now Willie, when bored, was apt to yawn and when yawn-
ing it looked suspiciously as if he were smiling. He chose this
moment to yawn and Patton, launching a kick which nearly
carried him off his feet, yelled, “Laugh you little S.0.B., laugh,
you don’t know the big picture either!” As events have turned
out, I doubt if Willie did know the big picture, it seems likely
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PREFACE TO THE FIRST EDITION

that General Patton did not, and most days I wonder if anyone
did. I am convinced, however, that it is necessary for lawyers
to know the “big picture” of property and to discern how its
complex principles interact to form a coherent institution.

Obviously, a mass of detail is necessary before the lawyer can
handle concrete situations but there are excellent volumes avail-
able for that purpose. The real danger is that the student will
bog down in the narrow technicalities of property law and fail to
understand the role of property as an institution and the law
as a molder of that institution. Viewing the various strands of
property law in a rather brief compass should offset that danger
and give new insight into our property system.

As to the second objective, it is ironic that just as curricular
time is contracting the law of property is expanding. On top of
the always-important traditional areas of property has been piled
the exciting new subject of land use with its heady infusions of
public policy. The subject has not even been carefully defined
as yet but it clearly includes zoning, planning, subdivision con-
trols, water problems, public development of land, etc. While
these matters must be left principally to senior seminars or ad-
vanced courses of as specialized sort, their impact is felt in the
basic course and some coverage is essential so that the student
will early be aware of the social, as well as the private, side of
property rights. Some elementary understanding of zoning,
for example, will do more to show the changing nature of prop-
erty law than any amount of abstract discussion about how “law
must grow or it will die.”

Basically, this is a book on the law of land and personal prop-
erty is treated only incidentally to illuminate certain property
principles, such as the nature of gifts and the importance of pos-
session. This approach has been followed for two reasons:
(1) the most important aspect of personal property—commercial
transfer—is the subject matter of specialized courses in the cur-
riculum (Sales or Commercial Law) and requires textual treat-
ment of its own and (2) Professor Brown’s one-volume text on
Personal Property is so complete that any extended duplication
of that subject matter is unwarranted. At appropriate points
in the text citations have been made to the Brown volume and
the serious student should incorporate the cited materials by ref-
erence in order to complete “the big picture” of the law of prop-

erty.

Finally, any contemporary writer in so ancient and fundamen-
tal a field as that covered by this book owes virtually everything
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PREFACE TO THE FIRST EDITION

but the organization and the sentence structure (and parts of
those too!) to others more able than himself, To single out any
specific group for special mention would be unfair and, in any
case, appropriate documentation throughout the book discloses
this debt to the past.

JOHN E. CRIBBET
Urbana, Illinois
June, 1962
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