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DAILY. (1) The prima facie meaning of daily is “every day” inclusive of Sunday; and
that meaning applies to the obligation of a gas company to provide for the daily
testing of their gas in respect of its illuminating power, pressure and purity (per
Joyce, J., London County Council v. Scuth Metropolitan Gas Co. [1903] 2 Ch. 532).

(2) “Daily newspaper” is one published day by day, rather than periodically: see
Foster v. Howard [1949] A.L.R. 779.

DAILY LABOUR. See PERSONAL LABOUR; JOURNEYMAN; WAGES.

DAILY LABOURER. For the meaning of daily labourer in a tramway order entitl-

ing daily labourers to travel at a reduced fare, see McDonald v. Brown, 34 T.L.R.
355.

DAILY PENALTY. (1) Generally a prospective order for daily penalties is bad “as
imposing penalties for offences not then committed” (R. v. Struve, 59 J.P. 554).

(2) Stat. Def., Public Health Acts Amendment Act 1890 (c.. 59), s. 11 (3); Electric
Lighting Clauses Act 1899 (c. 19), Sched., s. 1 (see Chepstow Gas Co. v. Chepstow
Electric Light Co. [1905] 1 K.B. 198; ELecTRIC); Thames Conservancy Act 1894
(c. clxxxvii); London Building Act 1930 (c. clviii), s. 5.

DAIRY. (1) “Dairyman” in the same Acts and by the same sections includes any
cowkeeper, purveyor of milk or occupier of a dairy. A FARMER who keeps cows as
incidental to his farming business is not a “cowkeeper” within that definition
(Umfreville v. London County Council, 75 L.T. 550). In that case Wills J., adopted a
dictionary definition of “cowkeeper” as one whose business it is to keep cows and
added “the business of a cowkeeper is a special business of its own.”

(2) “Purveyor of milk” within an order under the Contagious Diseases (Animals)
Acts 1875 to 1886, has been held to be “a person who sells or professes to sell the
article called milk; the phrase does not include an ICE-CREAM manufacturer” (Planta
v. Lang, 31 S.L.R. 335).

(3) “Dairy farm”: see Cloncurry v. Henston [1901] 1 Ir. R. 152.

“Dairy”; “dairy farm”; “dairy farmer”; “dairyman,” Stat. Def., Food and Drugs
Act 1955 (c. 16), s. 28.

DALHOUSIE’S (LORD) ACT. (9 & 10 Vict. c. 28.)

DAM. (1) A dam is a portion of the flowing water of a river which has been
temporarily arrested, and a disposition of a dam does not necessarily give an exclu-
sive right to all the water in it. I rather think it means a right to use the dam as a dam,
but not necessarily an exclusive right (per Kincairney L.O., White v. White, 42
S.L.R. 333—see also in appeal per Lord Robertson [1906] A.C. 72, at p. 83).

(2) Stat. Def., Agriculture (Miscellaneous War Provisions) Act 1940 (c. 14), s. 22
(1) (b); “dam,” “fishing mill dam,” Salmon and Freshwater Fisheries Act 1923
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(c. 16), s. 92: Salmon and Freshwater Fisheries (Protection) (Scotland) Act 1951
(c. 26), s. 24 (1).

DAMAGE. (1) (a) “Neither in common parlance, nor in legal phraseology, is the
word ‘damage’ used as applicable to injuries done to the person; but solely as
applicable to mischief done to property. We speak indeed of ‘damages’ as compensation
for injury done to the person; but the term ‘damages’ is not employed interchange-
ably with the term ‘injury’ with reference to mischief wrongfully occasioned to the
person” (per Cockburn C.J., Smith v. Brown, 40 L.J.Q.B. 218). This definition,
which reads so simple and clear, is nothing more than the central bone of contention
in a series of cases distinguished by a remarkable conflict of judicial opinion, the last
word in which has, at last, been spoken.

(b) That conflict was over the very short words of the Admiralty Court Act
1861 (c. 10), s. 7, which says, “The High Court of Admiralty shall have jurisdiction
over any claim for damage done by any ship.” The question as to the meaning of
“damage,” unembarrassed by context, could hardly be presented in a more absolute
way. See para. (16) infra.

(¢) The Common Law Courts persistently (Blackburn J., hesitantly) held that
“damage” in the section just quoted did not include injury to the person, or, still less,
claims by surviving relatives for loss of life (Smith v. Brown, L.R. 6 Q.B. 729; James
v. London & South Western Railway, L.R. 7 Ex. 187, 287; Simpson v. Blues, L.R. 7
C.P. 290).

(d) The exact contrary was, as persistently, held by the Admiralty Court and Privy
Council (The Sylph, L.R. 2 A. & E. 24; The Guldfaxe, L.R. 2 A. & E. 325; The Beta,
L.R. 2 P.C. 447; The Explorer, L.R. 3 A. & E. 289; The Franconia, 46 L.J.P.D. &
A. 71).

(e) When the point came before the Court of Appeal, the Equity members of the
court (James and Baggallay L.JJ.), held that “damage” did include personal injury
and claims for loss of life; while their two brethren (Bramwell and Brett L.JJ.), whose
experience was at the Common Law Bar, went the other way (Jeffrey v. Franconia, 2
P.D. 163—see The Alina, 5 Ex. D. 227, and comments by Esher M.R., Pugsley v.
Ropkins [1892] 2 Q.B. 192).

(/) But the definition at the commencement of this article has now been authorita-
tively established by the House of Lords—their lordships holding that a claim for loss
of life under Lord Campbell’s Act, is not a claim for “damage” within Admiralty
Court Act 1861 (c. 10),s. 7 (Seward v. The Vera Cruz, 10 App. Cas. 59). In view of
that decision it seems difficult to justify the first part of the judgment of Bruce J., in
The Theta [1894] P. 280. See per Gibson J., Boucher v. Clyde Shipping Co. [1904] 2
Ir. R. 138, at p. 139.

(g) It may perhaps be added that “damage” did, at one time at any rate, in common
parlance, include injury to the person; for St. Paul when on his voyage to carry his
appeal to Caesar said: “Sirs, I perceive that this voyage will be with hurt, and much
damage, not only of the lading and ship, but also of our lives” (Acts, xxvii, 10).

(2) “Damage” may be controlled by the context and “can certainly mean personal
injury”’; and, therefore, where a packet company issued a passenger’s ticket contain-
ing a special provision respecting loss, damage, or detention of luggage, and then, by
a separate clause dealing with passengers personally, obtained exemption for “loss or
damage” from certain specified causes; it was held that that included injury to life or
limb from the causes enumerated (Haigh v. Royal Mail Steam Packet Co., 52
L.J.Q.B. 395: ibid. 640).



