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Foreword

The field of post-conflict reparation is one that is now increasingly pop-
ulated with a wide assortment of different institutions, processes and
regimes ranging from human rights courts and supervisory mecha-
nisms to ad hoc claims commissions, not to mention a multitude of
reparations arrangements often, though by no means always, estab-
lished at the national level in the aftermath of protracted periods of
civil war or repression.

Into this heterogeneous patchwork of institutions, mechanisms and
procedures the International Criminal Court’s regime of redress has
been interposed. The Court’s regime of victim redress - encompass-
ing both a system of Court-ordered reparations and a broader sys-
tem of redress sponsored by the ICC’s Trust Fund for Victims - was
a somewhat controversial addition to the Statute of the International
Criminal Court. While some delegations, for instance the French, were
strongly supportive from a relatively early stage,' others were cautious
or even sceptical. This caution was reflected in the International Law
Commission’s own Draft Statute for an International Criminal Court,
which served as a precursor for negotiations leading to the Rome
Statute and which made rather modest proposals on this subject.?

The Rome Statute, in this as in other respects, went considerably
further. Yet nearly fifteen years on from the Rome Conference, much

! See e.g. Articles 130(3), 92(4) and 153, Working Paper of France, Draft Statute for an
International Criminal Court, 6 August 1996, AJAC.249/L.3. See further Proposal of
France, Article 45 bis, 5 December 1997, A/AC.249/1997/WG.4/DP.3.

? See Article 47(3), Draft Statute for an International Criminal Court, in Vol. II, Part
Two, Yearbook of the International Law Commission 1994, AJCN.4/SER.A{1994/Add ], p. 60
(providing for the possibility of fines against perpetrators and for the establishment
of a trust fund for victims of crimes within the jurisdiction of the Court).

XV



xvi FOREWORD

uncertainty surrounds the new regime. There is uncertainty as to the
role that it can play alongside the many others that exist at both the
national and international levels. Perhaps more fundamentally, there
1s uncertainty as to whether the framework of international criminal
law is an appropriate context within which the harm caused by the
excesses of war or large-scale violence can or should be addressed.

It is too early as yet to offer definitive responses to these fundamen-
tal questions, not least because of the ICC’s limited practice to date on
matters of reparations. But it is perhaps now, when the development of
practice is at its infancy, that the exploration of the uncertainties sur-
rounding the regime, its role and purpose, is most valuable.

Conor McCarthy’s study of the International Criminal Court’s regime
of reparations and victim support provides a timely and thoughtful
study of these important issues. Care is taken by the author to place
the ICC’s regime within its proper context, both historical and current.
Drawing on a rich body of comparative practice, the study provides a
comprehensive and measured analysis of the ICC’s regime of redress,
using the comparative material to provide a critical analysis of its pos-
sibilities and limitations. In so doing, it considers some controversial
areas including: the concept of ‘harm’; the victims who may benefit
from reparations and how this may be determined; the form repara-
tions principles may take in the specific context of international crim-
inal law; and the relationship between the Court and national systems
in the implementation and enforcement of reparations decisions.

The work is not, however, confined to issues pertaining to the Rome
Statute’s regime itself. The study also addresses broader questions to
which the creation of the regime gives rise. A thoughtful analysis is
offered as to the potential role of the ICC’s system of redress alongside
cognate regimes at the national and international levels, offering a
careful and balanced analysis of whether the ICC has a distinct and
beneficial contribution to make within this wider context. More gen-
erally, the study offers a sustained engagement with the question of
whether international criminal law, and specifically the system cre-
ated by the Rome Statute, is an appropriate context within which to
deal with the egregious excesses of armed conflict and other forms of
large-scale violence falling within the jurisdiction of the Court.

It remains to be seen whether, in the end, the ICC’s system of repara-
tions and victim support will provide an effective means of remedying
some of these effects or whether the challenges the Court faces in this
area - of which there are many - will prove too great a burden for
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resolution through legal processes established in the context of inter-

national criminal law. Whatever the answer to these questions, the

present study represents a significant and timely contribution to this
debate.

James Crawford

Whewell Professor of International Law

University of Cambridge

1 August 2011
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