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EDITOR'S PREFACE

The downturn in economic activity has led to increased competition in the global market
as jurisdictions compete to encourage inward investment. Businesses are increasingly
receptive to moving to more business-friendly jurisdictions, and are more mobile than
ever. One significant factor for any business considering where to locate its headquarters,
offices and production facilities is the impact that choosing a particular location has on
its effective tax rate. This requires not only a detailed evaluation and comparison of the
tax benefits and incentives available in competing jurisdictions, but also consideration of
the tax consequences of moving capital and income flows across international borders,
and increasingly widespread and complex rules intended to penalise domestic businesses
for moving jobs and economic activity elsewhere. Consideration of such cross-border tax
opportunities, issues and conflicts between tax systems requires business tax advisers to be
more aware than ever before of tax laws beyond the geographical boundaries of the country
where they practice.

The aim of this book is to provide a starting point for readers, and to assist
businesses and advisers by providing topical and current insights from leading experts on
the tax issues and opportunities in their respective jurisdictions (or, in one case, in the
European Union). While specific tax advice is always essential, it is also necessary to have
a broad understanding of the nature of the potential issues and advantages that lie ahead;
this book provides a guide to these.

I would like to thank the contributors to this book for their time and effort, and
above all for their expertise. I would also like to thank the publisher and the team for
their support and patience. I hope that you find the work useful, and any comments or
suggestions for improvement that can be incorporated into any future editions will be
gratefully received.



Editor’s Preface

The views expressed in this book are those of the authors and not those of their
firms, the editor or publishers. Every endeavour has been made to ensure that what you
read is the latest intelligence.

Tim Sanders

Skadden, Arps, Slate, Meagher & Flom LLP
London

January 2013
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Chapter 1

AUSTRALIA

Adrian O 'Shannessy and Andrew Mills'

I INTRODUCTION

Australia is keen to attract foreign investment with an efficient and competitive taxation
regime. Income taxes have been falling, and other tax bases, for example, Australia’s goods
and services tax (‘GST’) and the new mineral resources rent tax, have been broadening.
Australia is also increasingly falling in line with the tax systems and concepts used in
other countries. At the same time the government has unwittingly discouraged foreign
investment by:

a a heightened propensity to make tax law amendments retrospectively operative;
and
b applying the new mineral resources rent tax to pre-existing ore deposits — itself

effectively a retrospective measure.

The Australian Taxation Office also seems increasingly aggressive in its use of avoidance
measures, such as the general anti-avoidance provision, Part IVA and Australia’s thin
capitalisation rules.

Notwithstanding the foregoing, Australia remains a net capital importer. In
addition, the tax system seems constantly under review if not by the federal Treasury
Department, then by the more independent (but still government-funded and
appointed) Board of Taxation. Taxpayer representative involvement in lawmaking and
administration is, if anything, also growing. These things augur for a more efficient
taxation regime in future.

1 Adrian O’Shannessy and Andrew Mills are directors at Greenwoods & Freehills.
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II COMMON FORMS OF BUSINESS ORGANISATION AND THEIR
TAX TREATMENT

The most common business entities used in Australia are companies, trusts and
partnerships. Of these, the company is probably the default vehicle.

Companies are taxable entities whereas most trusts and partnerships are tax-
transparent. The company tax rate is currently 30 per cent; however, although companies
are taxed, dividends can be ‘franked” such that Australian shareholders obtain a credit
for taxes paid by the company, and non-resident shareholders are free of dividend
withholding tax (regardless of their treaty status).

Wholly owned groups of resident companies can be ‘consolidated’ and taxed as a
single entity, with inter-company transactions ignored.

Australian limited partnerships are becoming increasingly common in cross-
border structuring arrangements. They are generally taxed as companies in Australia.

Although trusts are generally tax-transparent, that requires distribution of their
income each year, and trust losses are not distributed but carried forward.

Some foreign investors operate through a branch in Australia but that is not
common. The same 30 per cent tax rate applies to foreign companies as well as Australian
companies.

i Corporate

Australian companies may be registered either as a public or ‘limited’ company, or as
a private or ‘proprietary limited’ company. A proprietary limited company generally
cannot engage in public capital raisings but, because the public is not at risk, is exempt
from various investor protection (e.g., disclosure) requirements.

A limited partnership, which is taxed as a company, is a partnership wherein the
liability of at least one of the partners is limited. Each Australian state allows for the
creation by registration of limited partnerships. The limited partner must not participate
in the management of the partnership. A limited partnership does not have separate
legal personality. Some states and the Australian territories also make provision for
incorporated limited partnerships.

ii Non-corporate

A trust is the relationship of a legal titleholder (trustee) of an asset to a person for whose
benefit the asset is held (beneficiary). The trustee must file an income tax return separately
for the trust as if it was a taxpayer, but tax on the income is payable by the beneficiary
presently entitled to the income. In the case of a discretionary trust where the trustee
has a power to ‘appoint’ beneficiary entitlements to income, the trustee is taxed on any
income to which no beneficiary is entitled by year-end. The rate of tax payable by the
trustee in these cases is the maximum personal rate (currently 46.5 per cent).

Income tax returns must also be filed separately for partnerships, but the partners
are taxed on the partnership income regardless of current distribution entitlements.
Unincorporated joint ventures in which the joint venture parties are not jointly and
severally liable for liabilities and are not in receipt of income jointly (i.e., they divide the
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product of the venture) are disregarded for tax purposes. This is common in the mining
industry.

III DIRECT TAXATION OF BUSINESSES

i Tax on profits

Australian taxpayers are taxed on worldwide income, ‘taxable income’, typically with a
30 June tax year-end. Substituted periods can be approved for foreign-owned entities to
match foreign parent balance dates.

Taxable income is ‘assessable income’ less allowable ‘deductions’, both as defined
by statute. Income and expenses recognised for tax and accounting purposes are often
different, mainly as to timing but also as to amount. Tax adjustments, therefore, often
produce differences between a company’s taxable income and its reported profits.
Common differences between them arise from:

a differences in the timing of recognition of income and expenses (or depreciation);

b special tax incentives available from time to time, for example an additional capital
expenditure deduction (‘investment allowance’) implemented to encourage
investment during the 2008 global financial crisis;

c in the case of tax consolidated groups, different calculations of the tax cost of
assets; and
d elimination from taxable income of certain impairment, fair value and mark to

market-type adjustments made for accounting purposes.

Although Australian companies are generally subject to Australian tax on worldwide
income, a capital gain or loss made by a resident company on shares in a foreign company
may be reduced (in some cases to zero) under a ‘participation exemption’. The Australian
company must have held a 10 per cent or greater direct voting interest in the foreign
company for a continuous period of 12 months in the preceding two years. In that case,
the capital gain or loss is reduced by the proportion of the foreign company’s active
business assets to its total assets.

Australia also has complex rules to attribute income earned by controlled foreign
companies to their Australian owners. The Australian owners generally are not attributed
active business income, and dividends paid into Australia are exempt from tax. Foreign
active business income derived directly is also generally exempt. These rules are in the
process of revision.

Capital and income
Comprehensive rules within the income tax legislation include capital gains (net of
capital losses) in assessable income. The rules also contain capiral gains tax exemptions
and concessions, including the ability to index the cost basis until 19 September 1999.
Since 12 December 2006, non-residents have broadly only been subject to capital
gains tax on assets that are ‘taxable Australian property’. These assets include direct
and indirect interests in Australian real property and the business assets of Australian
branches. A non-resident investor is not subject to capital gains tax on a sale of shares in
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an Australian company, unless its shareholding exceeds 10 per cent and the Australian
company’s value is mostly attributable to Australian real property.
The capital gains tax rate for a company is the same as the income tax rate.

Losses
Companies can carry forward losses indefinitely subject to a continuity of majority
ownership rule, or if that rule is failed, a same business rule. Carry back of losses is not
currently permitted, but draft legislation was released recently to allow the carry back
of 2012-13 and later losses, subject to a A$1 million cap. Initially a one-year carry-back
period will apply, with a two-year carry-back period applying to 2013-14 and later losses.
Revenue account losses can be offset against both income and capital gains.
Capital losses can only be offset against capital gains.

Rates
The headline rate of company tax is currently 30 per cent. A proposal to reduce the rate
to 29 per cent for smaller companies was recently dropped.

Administration

Companies are generally required to pay tax under a ‘pay-as-you-go’ collection system.
This requires large companies and other large taxpayers to pay quarterly instalments of
tax estimated by reference to income derived during the quarter. Any variance from the
estimate is due, in the case of a company, five months after year-end.

Tax grouping
Australian resident companies may form a tax-consolidated group. A group consists of
an Australian resident ‘head’” company (which cannot be a wholly owned subsidiary of
another Australian resident company) and all its wholly owned Australian subsidiary
entities. The consolidated group is taxed as a single entity, and intra-group transactions
are ignored. The head company is primarily liable for group income tax, but subsidiaries
may be jointly and severally liable if it fails to pay. The regime allows pooling of losses
and tax-free movement of funds and assets within the group without income tax
consequences. The cost of a subsidiary company’s assets is set on joining the group by
reference to the cost of its shares and its liabilities; the cost of shares in a subsidiary
company are set on leaving the group by reference to the cost of its assets and liabilities.
Foreign-owned groups that have multiple entry points into Australia may form a
‘multiple entry’ consolidated group, with the head company chosen by the group from
those entry point or ‘tier 1’ entities.

ii Other relevant taxes

Goods and services tax
GST applies to supplies connected with Australia, and to the importation of goods and
services into Australia. The rate is 10 per cent. Australian GST is similar to the European
VAT regimes.

Supplies classified as ‘GST-free’ do not attract GST. They include education,
health-related services, most basic types of food, exports of goods and services, and
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certain supplies to businesses. Other supplies that do not attract GST are known as
‘input-taxed’ supplies. These include financial supplies, residential tenancies and sales of
residential premises other than new constructions.

This distinction is important: input tax credits cannot be claimed for the GST
incurred on acquisitions that relate to input-taxed supplies, but can be claimed for
credits that relate to GST-free supplies. Input tax credits are generally otherwise available
for GST paid with acquisitions in the course of a business.

Input tax credits are offset against the taxpayer’s GST liabilities so that only a
net GST amount is payable, usually on a calendar-month basis. Examples of financial
supplies in relation to which input tax credits are not available include money lending,
and other dealings with debt and equity interests. Apportionment for ‘mixed use’
acquisitions is required.

Corporate groups with 90 per cent common ownership may be registered as a
single GST group. The group is separate from any consolidated income tax group and
requires a separate election. A GST group may include non-corporate entities such as
trusts and partnerships. A nominated member is responsible for the GST payable by the
whole group. Supplies and acquisitions within the group are ignored.

Fringe benefits tax
Fringe benefits tax (‘FBT’) is payable by employers on the value of non-salary ‘fringe’
benefits provided to employees. Taxable benefits include motor vehicles, housing, expense
reimbursements and low-interest loans. Superannuation benefits are not subject to FBT.
The FBT rate is 46.5 per cent (i.e., the maximum personal tax rate) of a ‘grossed
up’ value of the benefit. The gross up ensures that the FBT payable is equivalent to the
income tax that would have been paid in respect of an equivalent amount of after-tax
salary.

Petroleum resource rent tax

Petroleum resource rent tax is imposed on income from the recovery of petroleum
products from offshore petroleum projects. The government recently extended the tax
to onshore oil and gas projects, and North West Shelf projects that were previously
excluded, with effect from 1 July 2012.

Mineral resource rent tax

A new ‘minerals resources rent tax’ was applied to iron ore and coal, as well as gas
extracted in conjunction with coal mining, from 1 July 2012. It applies to both new and
existing projects at an effective rate of 22.5 per cent, but with an allowance for proven
reserves at 1 May 2010.

State royalties
Various natural resource royalties are applied by state governments. Royalties can be
credited against the new minerals resources rent tax.

Payroll tax
Payroll tax is imposed by each state and territory on wages, salaries and other employee
benefits, up to a rate of 6.85 per cent depending on the jurisdiction.



