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Introduction

EVERYBODY, IN EVERY SOCIETY, is born into a family. Even a new-
born baby, unwanted, abandoned as soon as it is born, perhaps
wrapped in a filthy rag and left on a doorstep, will eventually
wind up in somebody’s family. A child without a family is likely
to die. But there are families and there are families. They come in
all shapes and sizes. There are loving families, unloving families,
crazy families, saintly families, families made up of nothing but
men or nothing but women, nuclear families and extended fami-
lies, small families and large families. Even a person who lives
alone has a family—somewhere; and can be defined as a fam-
ily of one; or a fragment of a family. Human beings, like wolves
or termites, are social animals, family animals. The family is the
fundamental unit of society. Families are the molecules that to-
gether make up that huge compound we call a community, or
a society. In this society, in this day and age, families still mat-
ter enormously—even though modern life has, in many ways,
weakened the family and instead has placed enormous emphasis
on the individual, the isolated, naked self. This emphasis is one
of the themes of this book. This is because individualism has had
such an overwhelming impact on families and family life. None-
theless, the family remains a vital social institution. What we will
try to show is how individuals and families interact, how the
equations of family life shift and contort, and the role that law
plays in these complex equations of family life.

Families are also social institutions. Family structure and
family life are different from place to place, time to time, and
culture to culture. In some societies, one man can have a flock
of wives; in a few rare societies, a woman can have a flock of
husbands. There are societies where the core of the family is a
mother’s brother, or a mother-in-law; where women have a lot to
say or very little to say about marriage, sex, children, and family
power; there are societies where blood relationship counts, no
matter how far-fetched, where distant cousins have significance
and assert claims on people’s lives; while in other societies (like
ours), even brothers and sisters often have nothing to do with
each other once they leave the nest. The ways in which law and
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the legal system impact the family—regulate it, affect it, mold it,
challenge it, or perhaps even ignore it—are, naturally, as variable
as the forms of families themselves.

This book is about family law in the United States in the twen-
tieth century and the first decade of the twenty-first century. Or
rather, it is about law and the family. “Family law” is the name
lawyers give to a particular branch of the law—mostly about
marriage, divorce, child custody, family property, adoption, and
some related matters. This book deals with all these subjects; but
it tries to consider other parts of the law that touch on the family
in an important way: inheritance, for example; or the intersection
between criminal law and family affairs—domestic violence and
marital rape.’

We do not, however, claim to exhaust the subject. In some
ways, it would be more accurate to say that this is a book about
middle-class family law. There is another, vast field, which deals
with poor families. This too is not usually classified as “family
law” and is not covered in the usual treatises and articles. But it
is a significant factor in American law, and has a huge literature
of its own. Its history, among other things, is the tortured and
depressing story of the way in which the state, in exchange for
welfare payments, has claimed and exercised rights to meddle
with the family lives—even the sex lives—of poor mothers and
other women, in ways that would be legally and socially intoler-
able with regard to middle-class families. We will refer to this
alternate system of family law from time to time, but we do not
deal with it in much detail.

We have already mentioned our most basic assumption. Fam-
ily law follows family life. That is, what happens to families, in
this society, determines what happens to the law of the family.
Law is not autonomous; it does not evolve according to some
mysterious inner program; it grows and decays and shifts and
fidgets in line with what is happening in the larger society. The
relationship between law and society is tight, but it is not always
transparent. This is, in part, because family life, in a big, bustling,
diverse society, is a tangle of complexities; its essence (if it has
one) is also not always immediate and transparent. No single for-
mula, no lapidary sentence, describes the American family, as it
was in 1900, as it was in 1950, as it is in 2011. When family life is
intense, multiplex, and conflicted, then family law is bound to be
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equally intense, multiplex, and conflicted. The story we want to
tell is therefore quite complicated. But the main lines of develop-
ment, we think, are reasonably clear.

CENTURIES OF CHANGE

The twentieth century was a period of constant and dramatic
change in society—it was a century that began with the invention
of the automobile and the airplane and ended with the computer
and the Internet. It began with the world divided, pretty much,
among the great European empires; and it ended with a world in
which tiny islands were sovereign nations, and the mighty em-
pires had crumbled into dust. It was a century of genocide and
war, a century of human rights, and a century of incredible tech-
nological development. The world, at the end, was bursting at
the seams with people, as the population grew and people lived
longer and longer. All of these developments made their mark on
the law, and indeed in some ways all of them took place in and
through law. The sheer volume of law, in all developed coun-
tries, grew even more rapidly than the sheer volume of people.
What happened to family law (in our expanded sense)? In part,
the changes were continuations of trends that started in the nine-
teenth century; but in part they were completely new. Perhaps
the single most important trend was the decline of the traditional
family, the family as it was understood in the nineteenth century,
the family of the Bible and conventional morality. The traditional
family, in the twentieth century, came under greater and greater
pressure; and, in some ways, it came apart at the seams.
“Traditional family” evokes a certain image. It is a picture
of the family in a Norman Rockwell painting. Here is the cozy
home; in it, a man and a woman, married and faithful to each
other, sit at the head and foot of the table; he is the breadwinner,
and the head of the family, ruggedly masculine, in charge, ruler
of the roost, but a benign despot, firm but understanding, an ob-
ject of respect and not of dread. She, on the other hand, inhabits
a “separate sphere.” She is the homemaker, the soft and delicate
core of the family, neat and feminine, the loyal and trustworthy
wife, obedient and helpful, darning the socks and baking the
bread; the primary caregiver of the children; a warm and tender
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presence, who teaches the children religion and ethical values,
who instructs them to honor their father, and blankets them with
the unique blessing of mother love. And the children too—the
apple-cheeked boy and girl—are enveloped in sweetness and af-
fection, as they grow up in the image of their parents. And, of
course, the family is middle class and white.

This was always something of an ideal type—or perhaps al-
ways something of a myth. Most families never fit the descrip-
tion.” Poor and non-white families, in particular, never lived this
idyllic life. Moreover, death and dissolution destroyed thousands
of families in the nineteenth century. It was also a century of de-
sertion, drunkenness, and orphanages. But the law respected and
supported families that conformed to the central image, insofar
as it could, and coerced or ignored the families that did not con-
form. Law gave the father the right to command. The wife and
the children were supposed to obey. He had custody of the chil-
dren, if it came to that. Divorce was appropriate only if he was a
vicious brute, a philanderer, or simply abandoned the family. He
controlled the family’s money and its business affairs; a married
woman, well into the nineteenth century, had no right to buy and
sell property, could not own a farm, a house, a lot in the city; or
execute a will. Her position in law was little better than that of a
lunatic or a slave. Husband and wife, as Blackstone put it, were
“one flesh.” But it was his flesh, not hers. He was the manager
and owner of the flesh.

Of course, nineteenth-century law was not static. Society was
changing rapidly, and so was the law. Both formally and infor-
mally, law gradually changed to conform to what was happen-
ing to men and women and to family life. From about the middle
of the nineteenth century, the states began to pass married wom-
en’s property laws. These laws gave the wife the right to own
property, to buy and sell, to earn money in her own name. The
courts were sometimes hostile to these laws, and some courts
parceled out rights to married women rather stingily, but in the
end the changes took hold. The changes in the law of marital
property did not result from a dramatic rights movement; it was
not because men had their consciousnesses raised, but because of
concrete economic and social needs and demands.

New developments in inheritance law, for the most part, im-
proved the position of women—especially women who lived
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longer than their husbands. In the common-law system, wid-
ows chiefly had to make do with the ancient right of dower. This
gave her a lifetime share in some of her husband’s land, but
nothing much else. New laws gave the widow a fixed portion
of the whole estate, and it was hers to do with as she pleased.
Again, this was only in part (if at all) an act of generosity or
social equity; but it helped ensure a more orderly disposition of
land, by freeing estates from the threat of possible dower, which
might act (in the law’s apt metaphor) as a “cloud” on the title
to land.

In the early nineteenth century, divorce was rare and cumber-
some. In some states, mostly in the south, only the legislature
could grant a divorce. The northern states instituted a system of
judicial divorce: divorce as a regular courtroom procedure. The
formal rules of divorce, in many states, danced back and forth
between toughness and leniency; for most states, in the end,
toughness won out. Divorce was not to be encouraged. That was
the posture of the law. It was the view of most ethical elites. But
the reality of divorce law soon made a mockery of the toughness.
In the last third of the century, all sorts of ways to get around
stringent divorce laws developed. Some states turned them-
selves into “divorce mills,” where divorce was quicker and easier
to get. Above all, there was collusive divorce: divorce as a lie, as
a charade.

In theory, there was no such thing as an agreement to get a
divorce. Husband and wife had no right to make any such
agreement—no right to decide to call it quits. Divorce was a priv-
ilege granted to an innocent spouse—a woman, say, whose hus-
band beat her, or deserted her, or committed adultery (in New
York, only adultery would do). But in practice, most divorces in
the late nineteenth century were in fact products of some sort of
agreement—in other words, collusive. They were (legally speak-
ing) frauds. They depended on lies told in court. Yet the legal
system accepted them. The judges saw through the charade, but
played dumb.

In custody disputes, the father lost ground between 1800 and
1900. Children no longer belonged, almost automatically, to the
father, which was the original rule: as head of the family, he was
also the natural guardian of children in case of separation or di-
vorce. By the end of the century, a new rule prevailed: the child’s
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“best interests” were paramount. In practice, this usually meant
(for young children at least) a mother’s loving care.

So, at the dawn of the twentieth century, family law had al-
ready undergone tremendous changes. What did the twentieth
century bring? A great deal more. A massive evolution. Dramatic
change—more dramatic, perhaps, than anything in the nineteenth
century. It is not easy to sum up these changes in a few crisp sen-
tences. Many of them, however, like much of the development in
the nineteenth century, led even further away from legal arrange-
ments that mirrored, more or less, the Norman Rockwell picture
of marriage and family life, toward more fluid, more complex,
legal arrangements. One major development has already been
mentioned: expansion and redefinition of the legal concept of the
“family.” Marriage lost its monopoly over legitimate sexual be-
havior. By the end of the century, there was no such thing, legally
speaking, as a bastard; children born out of wedlock had more or
less the same rights as children of married parents. This devel-
opment was linked to another one, which would have startled
the good citizens of Victorian America: cohabitation was not only
legal, it was as common as dirt. Sexual freedom had gained both
social and legal acceptance. Moreover, in some places, gay cou-
ples could be recognized as a kind of family.

A second development was the transfer of responsibility for
family welfare, in many situations, from individuals or families,
to the government: Social Security and Medicare are outstand-
ing examples, and so are the laws concerning pensions and pen-
sion funds. The federal government also made its first forays into
child welfare law in the twentieth century, with deep involve-
ment in the law of child support, as well as issues of child abuse
and neglect. Government programs have aimed at strengthen-
ing family life; but whether they did—or further weakened the
family—is an interesting question. In any event, tax laws on the
whole tended to favor families: homeowners, for example, got
to deduct their mortgage payments from their income tax, and
there was no estate tax on money left to a dead man’s wife, or a
dead woman’s husband. In the twentieth century, the state took
responsibility for educating children, at state expense. Children
had to go to school, and parents had no right to say no. To be sure,
there were disputes and arguments over home schooling, private
schools, and the rights of small, discrete groups (like the Amish)
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to control how their children were brought up and taught. But
these were marginal. There were such programs as Head Start
for good children; and juvenile courts for delinquents. The laws
with regard to children became, in many regards, denser, more
complex, and in a sense tighter than before; but at the same time,
restraints on the family’s grown-ups became looser and looser.
No-fault divorce, cohabitation rights, and protection for non-
marital children are clear examples of this second trend.

This book will describe some of these dramatic changes in fam-
ily law. The question is, what brought them about? There is no
point looking at the law itself for answers. The key lies in larger
movements of the larger society: dramatic changes in relations
between men and women, the particular mass culture of the late
twentieth century, and the influence of the media, among other
factors. The precise way in which these factors played them-
selves out in connection with the law is the subject of the book.
Thus, the dependent variable (to use social science jargon) is the
law that affected the family. Changes in family life itself act as the
independent variable—the motor cause. Many of these changes
in family life are obvious. For example, changes in sexual mores
led very notably to changes in legal rules, on such subjects as
cohabitation, unwed parenting, use of new reproductive tech-
nology, and same-sex marriages or civil unions. There evolved
more ways of constituting a family, more ways of constituting
“relationships,” than had been true in the past. And family law
reflected all of these things going on in society.

A few of the obvious factors that had an impact on family life
in the twentieth century are worth mentioning. There were, to
begin with, technological changes—methods of contraception,
the pill, in vitro fertilization. These made possible a wide vari-
ety of family forms that never existed before. Other technologies
had more subtle, indirect effects on family life. The automobile
made families more mobile, and helped the trend to leave the
crowded streets of the city. The automobile has a lot of respon-
sibility for that great innovation, the suburb; the suburb in turn
encouraged families to live in the single-family house, the house
that sits by itself in a puddle of flowers and grass, fenced off from
its neighbors, and relatively private. Suburbia, and the general
restlessness of Americans, also helped accelerate the flight away
from the so-called extended family. In many or most families,
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grandma and grandpa no longer tended to live with the kids, or
even anywhere near them.

There were also demographic changes of a pretty fundamental
nature. People lived longer—because of antibiotics, better nutri-
tion and sanitation, and modern medicine in general. Longevity
changed the dynamics of inheritance enormously. As John Lang-
bein has pointed out, it is one thing to inherit money in your
twenties or thirties; quite another to have to wait until your last
parent dies at age ninety-five. Lifetime gifts—down payments
on a house, college tuition—became critical forms of transfer
of wealth within the family, more critical on the whole than the
money that came from estates of the dead.’ Longer life spans
have also changed the dynamics of divorce. As Lawrence Stone
observed, most marriages endure about as long today as they
did one hundred years ago; divorce has become a “functional
substitute for death.”*

Above all, there was the influence of money on families and
family law. This was already a rich country, relatively speaking,
in the nineteenth century. In the twentieth century, and espe-
cially in the last half of the century, it became an immensely rich
country. The Great Depression was, as things turned out, an in-
terruption in a long-term cycle of growth (at least we hope so);
this book, however, was written during one of the deepest reces-
sions (2008-2010) in memory. Still, over time, a bigger and bigger
proportion of the public left the ranks of the poor and entered the
house of the great middle class. Middle-class people, everywhere
in the world, have fewer babies than poor people. They orga-
nize their families differently from poor people (or the very rich).
They have some leisure (that is, extra time) in which to spend
their money. They have separate rooms for each of the kids, and
bathrooms with stall showers. Attitudes toward privacy—and
toward nudity—change. These attitudes, in subtle ways, affect
sexual behavior; and whatever affects sexual behavior impacts
the family as well. They also accelerate the trend toward “expres-
sive individualism”>—the radical individualism of our times—
and this too has had a crucial impact on family life and family
law.

All of these developments in society are linked to each other
in chains of cause and effect. Technology produced wealth,
wealth produced leisure, leisure encouraged consumption and
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