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Preface

The fields of international human rights law and international humanitarian law have
exploded over the past fifty years. The first few decades after World War II were devoted
primarily to the recognition of human rights norms; recent years have witnessed a steady
growth in the recognition of humanitarian norms and the creation of mechanisms for
enforcing and implementing both human rights and humanitarian norms. Thus, victims
of human rights and humanitarian law violations around the world increasingly can find
legal protection and redress for their grievances.

This book seeks to integrate the fields of international human rights law and interna-
tional humanitarian law. Historically, these fields of law have developed in a somewhat
disjointed fashion, leading its expositors to view the fields as wholly distinct. However,
as we hope will become apparent to the reader, these fields increasingly have become
integrated, relying on each other for their own respective coherence. Indeed, a funda-
mental general principle of international law interpretation demands that states interpret
their international legal obligations consistently with their other international legal obli-
gations. Hence, a state’s international human rights legal obligations must be construed
in conformity with its international humanitarian legal obligations and vice versa.

This integrationist approach is also supported by the texts of international human
rights and international humanitarian treaties. For example, human rights treaties explic-
itly address rights protections during armed conflicts — the customary subject that inter-
national humanitarian law governs. And, humanitarian treaties often explicitly prohibit
acts (e.g., genocide, crimes against humanity) that occur outside of armed conflicts — the
customary period of international human rights law application.

Accordingly, this book will integrate international human rights legal materials with
those of international humanitarian law. Specifically, the book will expose the student to
substantive, procedural, and theoretical issues through international legal instruments,
case law, and literature. We begin with a historical and conceptual overview to provide
the student with a social, political, institutional, and ideological context for understand-
ing this law. We then address the formal categories and principles of international law
with especial attention to how these relate to international human rights and humani-
tarian law.

Because this book is primarily designed for a U.S. audience, we have included a section
on the incorporation of international law in U.S. law as well as integrated U.S. consti-
tutional legal comparisons with the substantive international human rights law in the
following sections because there is much to be gained from such a comparison. Civil
liberties and civil rights law in the United States is highly developed, more so than is

XXIX



SR Preface

international human rights law in many areas. At the same time, it is far from perfect.
Accordingly, contrasts between U.S. law and international law in specific areas can help
highlight any needed areas of improvement in either tradition. Also, the emergence of
the United States as the sole superpower in the post—Cold War era makes it ever more
vital for the United States to promote international human rights and humanitarian law.
Yet the U.S. commitment to human rights and humanitarian law has been tepid at best; a
number of important treaties remain unratified, and others have been ratified only with
large numbers of reservations, declarations, and understandings designed to limit their
impact. The tentativeness of this commitment may well stem in part from the unfamil-
iarity of human rights and humanitarian law to many in the United States, including a
large segment of its legal profession. The comparative analysis with U.S. law may offer a
small contribution to demystifying and clarifying to a U.S. audience the ramifications of
a full commitment to human rights and humanitarian law.

We then address procedural and substantive law, which constitutes the major propor-
tion of the book. In the sections dealing with substantive law, we have focused on issues
the we believe a U.S. law student audience would find especially interesting and timely.
Such issues include abortion, the death penalty, torture, gay rights, war crimes, genocide
and discrimination, freedom of speech, and economic rights.

Finally, we have placed theoretical materials at the end of the book to suggest that a
more abstract and critical treatment of international human rights law and international
humanitarian law may be best approached after one has become familiar with the sub-
stantive and procedural law. We have attempted to give the reader a taste of different
theoretical and critical approaches from a variety of viewpoints.

Beyond the pedagogical purposes of this book, we hope that in exposing the law
student to the full range of current human rights and humanitarian legal issues, this
book will illuminate the future promise of human rights and humanitarian law as a
means of protecting individuals and groups facing persecution. The inspiration of that
promise — and the responsibilities it imposes — sustain the efforts of countless advocates
for international human rights and humanitarian law.

We invite our readers — faculty, students, practitioners, and others — to send sug-
gestions and comments as well as any corrections. Rights International can be reached
through its home page at http://www.rightsinternational.org or by e-mail at <ricenter@
rightsinternational.org>.

Researching International Human Rights Law

It is our hope that the casebook will serve as a research aid for practitioners handling cases,
and students and faculty writing about international human rights law topics. Thus, one
purpose of this book is to bring together in a convenient arrangement a large portion of
the impressive body of international human rights and humanitarian case law.

At the same time, it is clear that no single work can possibly be comprehensive. While
the present work provides a useful starting point for research, lawyers and academics will
of course need to supplement its efforts. The human rights litigator and academic should
be aware that library searches, often through hard copies of poorly indexed and dated
materials, will be essential to comprehensive legal analysis. The materials of the United
Nations, for example, are among the most daunting and obscure to research.
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A number of excellent bibliographies provide systematic guidance to human rights
sources. They should be consulted at the outset of any research task. Two noteworthy
examples are David Weissbrodt and Marci Hoffman’s Bibliography for Research on Inter-
national Human Rights Law, 6 MINN. J. GLoBAL TRADE 200 (1997), and Jack Tobin and
Jennifer Green’s GUIDE TO HUMAN RIGHTS RESEARCH (1994).

Online databases such as LexisNexis and Westlaw or, increasingly, the Internet, also
provide valuable tools for research. Indeed, educated in the era of computers, many law
students today tend to conclude that the time for doing research in books, digests, and
other hard copies has passed. The conclusion is premature. Students and practitioners
alike must still take great care to examine multiple sources, often by digging through the
library stacks. Nevertheless, online resources can be essential, particularly for finding the
most up-to-date cases.

There are many places to find guidance to online research. The Rights International
home page maintains links to many helpful research sources on the Internet.

Note Regarding Editing

To facilitate reading, most footnotes from the case excerpts have been placed in paren-
theses within the text of the excerpt; however, some footnotes and citations in excerpts
from cases and other materials have been omitted. The editors have changed citation
styles within case excerpts from the European Court of Human Rights for purposes of
consistency, clarity, and brevity. Footnote numbering in excerpts contained in this book
may not reflect the original numbering in the excerpt.

The editors’ comments generally are enclosed by brackets.
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