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I have gathered a posy of other men’s flowers
and nothing but the thread that binds them is my own.

Montaigne

I dedicate this book to my beloved grandson, “Freddy”,
born on 5 October 1998—may he never require the services
of an expert. Also to that legion of friends and colleagues
who are Life Members of The Twisted Arm Club,

of whom a number have contributed to this book

Over the years, since I launched into authorship,
I have been proud to enlist the assistance of those very many eminent academics
and practising arbitrators and lawyers whom it is my privilege and pleasure to know.



FOREWORD

THE EXPERT IN LITIGATION
AND ARBITRATION

by
The Right Honourable The Lord Howe of Aberavon, CH, QC

Former Foreign Secretary and Deputy Prime Minister of the United Kingdom

Kosovo, Tiananmen, Chemobyl, Pinochet, CNN. Increasingly we all share the same
worldwide satellite-borne vocabulary. Trade, travel, tourism, television, technology—all
these are competing with each other in the demolition of time and distance.

Politics and technology alike have been boosting rather than obstructing the growth of
transnational business. Sometimes the obstacles for trade have been demolished by conscious
political decision: in the European Union or in NAFTA, for example. Elsewhere the process
has been triggered by near-revolutionary upheaval: with the displacement of Maoism by
Deng Xiaoping’s “socialist” marketplace or with the Gorbachev disintegration of the Soviet
Empire. Very often it has been (in Keynes’ words) the “animal spirits” of the entrepreneur that
have been the driving force for change.

So we have grown used to the idea of a single world marketplace. Not just for goods but for
capital and cash as well—whisked across frontiers invisibly and, literally, at the speed of light.
We think less often perhaps of the global marketplace of law and legal thinking that must
accompany the growth in trade and investment. Yet inevitably there has been a corresponding
increase in transnational disputes. So too there has grown a corresponding need for skill and
guidance in avoiding and resolving such disputes.

Multinational trade is inevitably multijurisdictional. Very often the choice ofjurisdiction is
the most difficult question of all. So more and more it makes sense to create what is in effect a
unique jurisdiction, through a tailormade pattern of alternative dispute resolution. Sometimes
even, in truly “adventurous” territories, one has almost literally to take one’s own law with
one.

And ADR, in whatever form and in whatever mix of territories, means more work not just
for lawyers but for experts of every kind—and in a variety of roles. Perhaps too often we see
ourselves as primarily involved in what Sir Mackenzie Chalmers, the Victorian jurist,
described as the pathology of trade and commerce—in the forensic determination of head-on
conflict. But the expert’s role is now seen to be much wider than that. Even where disputation
has already broken out, the expert’s input to mediation, conciliation, to other means of
dispute resolution—very often by the removal of technical or linguistic misunderstandings—
will continue to grow.

So too in helping to shape relationships, to settle agreements, to formulate codes of practice
that will make disputes less likely. And nowhere more than in the cross-frontier
transactions—where often there can be significantly different perceptions of the role and
standing of the expert himself. As between the United States, for example, and many other
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common law jurisdictions, there are differences—or so it is often thought—between the
balance that has to be struck between duty to one’s client and duty to the court or tribunal.
Almost by definition, the scope for misunderstanding between Anglo-Saxon and Continental
systems is different again.

And all the more so, when one is concemed with inter-cultural as well as intercontinental
relationships. The contributors to this book, drawn as they are from Australasia as well as from
China, from Continental Europe as well as from the United States and the United Kingdom
itself, offer a broad perspective of advice on all these issues.

Yet even the most eminent professionals, said one commentator the other day, be they
accountants, engineers or surgeons, can be reduced to simpletons in the witness box. That is
why this is more than a book about experts, by experts, for experts. “The more a man looks at
a thing,” said G K Chesterton, the master of paradox, “the less he can see it, and the more a
man learns about a thing, the less he knows it.... He goes on seeing less and less of its
significance. In the same way, alas! we all go on every day, unless we are continually goading
ourselves into humility.”

This book aims to display humility and commonsense as well as expertise—and is all the
better for that.
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PREFACE

ETHICS AND THE EXPERT

by
The Right Honourable The Lord Saville of Newdigate
Chairman of the Judicial Committee of The Academy of Experts

“The expert witness is not an advocate employed on behalf of a party.”

I take these words from the Guidance Note on Contingency Fees issued by the Judicial
Committee of The Academy of Experts. That Committee (of which I was a member and am
now Chairman) holds the view that any form of contingency fee arrangement is incompatible
with the expert’s duty of independence and impartiality.

The job of experts in litigation or arbitration is to give their independent, objective and
unbiased opinions on the matter referred to them and falling within their area of expertise.

The job of advocates is to present the best case they properly can on behalf of their clients.

Ifan expert tries to adopt the advocate’s role under the guise of giving expert evidence, then
that expert will necessarily not be giving an independent, objective and unbiased opinion.

In truth such an expert will be attempting to deceive the court or tribunal.

Such attempts may succeed or they may fail. If they succeed, then the expert has perverted
the course of justice. If they fail (and more often than not it is only too apparent to an
experienced judge or arbitrator that the expert is not acting with independence and
impartiality) then the result will be that the court or tribunal concerned will be likely heavily
to discount the evidence that expert gives, which will mean that, so far from assisting the
client, the expert will have done the client a great disservice.

In its Guidance Note the Judicial Committee also observed that “An Expert Witness must
not only be independent, but must be seen to be independent”. Hence the view of the
Committee that contingency fees are not compatible with the duties of a true expert, since
such fees could hardly fail to raise suspicions of partiality and lack of independence, even if in
fact the expert was able to resist the temptation so to act.

There are those who do not share these views; indeed they regard them as idealistic and
impracticable in the real world. However in my opinion unless they form the basis of the
proper function and duties of experts, the argument that only court or tribunal appointed
experts should be heard becomes very difficult indeed to rebut.

These points (and others of equal importance) are considered and discussed in detail in this
book, which I would commend to all concerned with experts in litigation or arbitration.
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