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INTRODUCTION

he 25th edition of the Discrimination Guide has been
completely revamped from previous editions.

hen we started this Guide, sex, race and equal

pay were the only causes of action. As each new
strand to the law was added — disability, religion or belief,
sexual orientation, age — we added a new chapter to the
publication. With the coming into force of the Equal-
ity Act 2010, however, this became anachronistic both
in form and substance. Not only does the Equality Act
standardise most of the definitions across the protected
characteristics, but there have also been an increasing
number of cases setting out principles which apply to all
the discrimination strands. The principles established as
to whether a volunteer has employment status for the pur-
pose of discrimination law, as explored in the disability
discrimination case of X v Mid Sussex Citizens Advice
Bureau, for example, apply to all the protected charac-
teristics. It was inappropriate, therefore, for principles of
this nature to be found only in the chapter on disability
discrimination.

Accordingly, we have totally restructured the Guide,
organising it according to cross-strand issues, with
separate sections on particular protected characteristics
only dealing with principles specific to that characteris-
tic.

¢ have also used the statutory extracts from the

Equality Act 2010, and this has meant dropping
a large number of entries from the 24th edition which
interpreted words from the old legisiation that are not
found, or are not repeated sufficiently closely, in the new
legislation for us to remain confident that they are still
valid.

he Guide covers both cases reported in /ndustrial

Relations Law Reports (IRLR) during 2011 and also
employment discrimination cases included in Equality
Law Reports (EqLR). Another major change in the 25th
edition is that this incorporates the first full year of cases
reported in EqLR. EqLR was launched in part in response
to the explosion in recent years in employment law deci-
sions in general and discrimination decisions in particular.
This meant that IRLR has been filled to capacity and
many discrimination judgments of considerable interest,
even if not of major importance, especially at EAT level,
were not being reported. EqLR is able to include these
cases and the result is reflected in this Guide. Of the 53
cases reported in 2011 from which principles are found in
this edition, all were reported in EQLR, whereas only 16
were reported in IRLR as well.

major purpose of this Guide is to extract from the

housands of discrimination cases decided over the
years the main principles concerning employment dis-
crimination that still can be regarded as binding authority.
My hope is that this will assist those advising, acting or
adjudicating in this jurisdiction on the cutrent approach
of the courts to the range of problems of interpretation
posed by the statutes.

uring 2011, EqLR and/or IRLR reported nine judg-

ments of the Court of Justice of the European Union
on discrimination law, one judgment of the Supreme
Court, nine employment discrimination law judgments
of the Court of Appeal, three from the Court of Appeal in
Northern Ireland, two from the Inner House of the Court
of Session, two from the High Court, one from the May-
or’s and City of London Court, and 42 judgments from
the EAT on aspects of discrimination law.

he reported EAT judgments came from courts pre-

sided over by 14 different judges: 16 judgments from
the outgoing President, Mr Justice Underhill; four judg-
ments from Lady Smith, four from HH Judge Peter Clark,
four from HH Judge Richardson, three from HH Judge
McMullen QC, two from Mr Justice Keith, Mr Justice
Silber, HH Judge Serota QC and HH Judge Birtles, and
one judgment each from the incoming EAT President, Mr
Justice Langstaff, and from Mr Justice Bean, Mrs Justice
Cox, HH Judge Reid QC and Mr Recorder Luba QC.

So far as causes of action are concerned, there was
a fairly even split in the areas covered: 16 race dis-
crimination cases, 15 sex discrimination, 14 equal pay,
12 disability discrimination, nine age discrimination,
seven religion or belief, and four sexual orientation dis-
crimination cases. Some cases concerned mote than one
protected characteristic.

Finally, since there has to be a cut-off point in preparing
a publication such as this, I have only included cases
reported in IRLR or EQLR up to the end of 2011. Inevita-
bly, however, because this area of the law is developing so
rapidly, the Guide may include some principles that been
have overruled by the courts by the time this edition reach-
es your hands. For those who wish to keep up-to-date, the
Guide thus should be seen as an adjunct to Industrial Rela-
tions Law Reports and Equality Law Reports, rather than
a replacement for regular perusal of these journals. Equal
Opportunities Review will continue to provide expert anal-
ysis of many of these key decisions.
Michael Rubenstein
January 2012
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MEANING OF
“EMPLOYMENT"

Employment’” means —
(a) employment under a contract of employment, a contract of
apprenticeship or a contract personally to do work;

EQUALITY ACT 2010 —-5.83

Jivraj v [2011] IRLR 827;
Hashwani [2011] EqLR 1088 Sup Ct
In order to come within the scope of the definition of
“employment”, the relevant employment relationship
must be “employment under” a contract personally to do
work. It is not sufficient to ask simply whether the con-
tract was a contract personally to do work, nor is it suf-
ficient to ask what the dominant purpose of the contract
was, although the dominant purpose may well be relevant
in arriving at the correct conclusion on the facts of a par-
ticular case.

Mingeley v
Pennock and Ivory
On the plain words of the statute and the authorities, a
claimant has to establish that his contract placed him under
an obligation “personally to execute any work or labour”.

[2004] TRLR 373 CA

Jivraj v [2011] IRLR 827;
Hashwani [2011] EqLR 1088 Sup Ct
In Allonby v Accrington and Rossendale College, the Court
of Justice drew a clear distinction between those who
are in substance employed and those who are “independ-
ent providers of services who are not in a relationship of
subordination with the person who receives the services”.
There is no reason why the same distinction should not be
drawn for the purposes of domestic law between those who
are employed and those who are genuinely self-employed.
In determining which of these two categories an individual
falls into, the essential question to ask is whether, on the
one hand, the person concerned performs services for and
under the direction of another person in return for which
he or she receives remuneration, or whether, on the other
hand, he or she is an independent provider of services who
is not in a relationship of subordination with the person
who receives the services.

Quinnen v
Hovells
The inclusion in the definition of “employment” of a third
limb covering employment under “a contract personally to
execute any work or labour” is a wide and flexible concept
and was intended to enlarge upon the ordinary connotation
of “employment” so as to include persons outside the mas-
ter-servant relationship.

[1984] IRLR 227 EAT

Muschett v

HM Prison Service
Mutuality of obligation is not a condition of a contract for
services.

|2010] IRLR 451 CA

BP Chemicals Ltd v
Gillick

The extended definition of “employment”, referring to
employment under a contract personally to execute work,
must be taken to refer to a contract between the party doing
the work and the party for whom the work is done. A con-
tract worker does not enter into an “employment” relation-
ship with the principal.

[1995] IRLR 128 EAT

Burton v

Higham t/a Ace Appointments
All that the statutory definition of employment requires
is for there to be an obligation to do work. In this case,
those engaged by an employment agency under a tem-
porary worker’s contract fell within the wider definition
of “employment”, notwithstanding that they provided
their services to the client. The obligations set out in their
contract corresponded to those envisaged in the statutory
definition. The temporary worker’s contract required them,
when accepting an assignment, to do work. They could not
substitute another person to take their place. That the work
was performed for the client did not take it outside the
scope of the statutory definition.

[2003] IRLR 257 EAT

Xv [2011] IRLR 335;
Mid Sussex Citizens Advice Bureau  [2011] EqLR 309 CA
Volunteers at the Citizens Advice Bureau who are unpaid
and have no binding contract fall outside the scope of
the Disability Discrimination Act and the Framework
Employment Equality Directive 2000/78. Volunteers do
not fall within the meaning “occupation” in Article 2 of
the Directive. The concept of “worker” has been restrict-
ed to persons who are remunerated for what they do. The
concept of “occupation” is essentially an overlapping
one, and there i1s no reason to suppose that it was intended
to cover non-remunerated work. Nor could it be held that
obtaining a voluntary post was a stepping stone to access
to employment and therefore was an “arrangement” made
for the purpose of determining who should be offered
employment. An arrangement is not for the purpose of
determining who should be offered employment if that
is not what it is designed to achieve. The purpose of the
arrangement in the present case was to secure advisers to
provide advice to clients of the CAB; the purpose was not
to create a potential pool from which full-time staff could
be drawn.

Percy v [2006] IRLR 195 HL
Church of Scotland Board of National Mission

An associate minister’s relationship with the Church of
Scotland constituted “employment” within the meaning
of the statutory definition in that she was employed under
a contract “personally to execute” work. Accordingly,
she was entitled to bring her claim of sex discrimination
against the church in an employment tribunal.

Percy v |2006] IRLR 195 HL
Church of Scotland Board of National Mission

Holding an office and being an employee are not inconsist-
ent. A person may hold an “office” on the terms of, and
pursuant to, a contract of employment.
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Hall v
Woolston Hall Leisure Ltd

Where the performance by the employer of a contract of
employment involves illegality of which the employee
is aware, public policy does not bar the employee, when
discriminated against on grounds of sex by dismissal, from
recovering compensation. A complaint of sex discrimina-
tion by dismissal is not based on the contract of employ-
ment. Although the employee must establish that she was
employed and was dismissed from that employment, it is
the sex discrimination which is the core of the complaint.
The correct approach is for the tribunal to consider whether
the claimant’s claim arises out of or is so inextricably
bound up with her illegal conduct that the court could
not permit the claimant to recover compensation without
appearing to condone that conduct.

[2000] IRLR 578 CA

Hounga v
Allen
There is no principle that if an employee does not have the
legal right to work in the United Kingdom, he or she cannot
bring a discrimination claim. The correct test for dealing with
illegality in discrimination cases is the tortious approach set
out by the Court of Appeal in Hall v Woolston Hall Leisure.

[2011] EqLR 569 EAT

CLAIM IN TIME

(1) Proceedings on a complaint within section 120 may not be
brought after the end of —
(a) the period of 3 months starting with the date of the act
to which the complaint relates, or
(b) such other period as the employment tribunal thinks just
and equitable.

(2) Proceedings may not be brought in reliance on section 121(1)
after the end of —
(a) the period of 6 months starting with the date of the act
to which the proceedings relate, or
(b) such other period as the employment tribunal thinks just
and equitable.

(3) For the purposes of this section —
(a) conduct extending over a period is to be treated as done
at the end of the period;
(b) failure to do something is to be treated as occurring
when the person in question decided on it.

(4) In the absence of evidence to the contrary, a person (P) is to
be taken to decide on failure to do something —
(a) when P does an act inconsistent with doing it, or
(b) if P does no inconsistent act, on the expiry of the period in
which P might reasonably have been expected to do it.
EQUALITY ACT 2010 ~s.123

Dodd v

British Telecom plc
In order to be a valid complaint sufficient to stop time
running, the written application must contain sufficient to
identify who is making it and against whom it is made,
and must contain sufficient to show what sort of complaint

[1988] IRLR 16 EAT
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it is. An application whose contents did not comply with
those broad minimum requirements would not be capable
of being described as an originating application at all.
However, the requirements of rule 1(a), (b) and (c) of the
Employment Tribunals Rules of Procedure, which specify
that an originating application shall set out the name and
address of the claimant and of the person against whom
relief is sought and the grounds, with particulars thereof,
on which relief is sought, are not mandatory but are direc-
tory only. Therefore, where an application indicates that
the claimant is making a complaint of discrimination in
relation to her rejection for a particular post, a failure to
specify whether the complaint is of sex discrimination or
race discrimination or both is not fatal to the efficacy of the
originating application.

Aliv (2005] IRLR 201 CA
Office of National Statistics

Direct discrimination is one type of unlawful act and
indirect discrimination is a different type of unlawful act.
Accordingly, a claimant who alleged on his originating
application that he had been less favourably treated on
racial grounds needed permission to amend his claim of
race discrimination to add a claim of indirect discrimina-
tion since this was a new claim, which was brought out of
time.

Castv

Croydon College
A decision by an employer may be a separate act of dis-
crimination for time limit purposes, whether or not it is
made on the same facts as before, providing it results from
a further consideration of the matter and is not merely
a reference back to an earlier decision. If the matter is
reconsidered in response to a further request, time begins
to run again. Therefore, the appellant’s complaint that the
respondents had discriminated against her on grounds of
sex by refusing to permit her to work part-time after she
returned from maternity leave was not out of time, even
though her request to work part-time was first refused prior
to her maternity leave, and her originating application was
not submitted until after she returned from maternity leave
when her further requests to work part-time were again
refused. Each decision amounted to a fresh refusal of a
fresh request to work part time.

[1998] IRLR 318 CA

Swithland Motors plc v
Clarke

An unlawful act of discrimination by omitting to offer
employment cannot be committed until the alleged dis-
criminator is in a position to offer such employment.

[1994] IRLR 276 EAT

Aniagwu v

London Borough of Hackney
A claimant must be able to identify the detriment to which
he has been subjected before he can present a complaint.
Therefore, the time limit for bringing a complaint of dis-
crimination in respect of an employer’s refusal to accept
a grievance began to run from the date the decision of a
grievance panel was communicated to the employee rather
than the date on which that decision was taken.

[1999] IRLR 303 EAT



British Gas Services Ltd v
McCaull

Time does not run in respect of a discriminatory dismissal
until the notice of dismissal expires and the employment
ceases. In dismissal cases, it is when the individual finds
himself out of a job that he suffers detriment as a result of
the discrimination.

{2001] IRLR 60 EAT

Matuszowicz v

Kingston upon Hull City Council
A failure to make reasonable adjustments is an omission,
not an act. The time-limit provisions relating to “deliber-
ate omissions” apply even where the failure to make a
reasonable adjustment is inadvertent. In such a case, where
a person has not done an act inconsistent with making a
reasonable adjustment, the tribunal must determine when,
if the employer had been acting reasonably, it would have
made the reasonable adjustment.

[2009] IRLR 288 CA

Extension

Robertson v

Bexley Community Centre
An employment tribunal has a very wide discretion in
determining whether or not it is just and equitable to
extend time. It is entitled to consider anything that it con-
siders relevant. However, time limits are exercised strictly
in employment cases. When tribunals consider their discre-
tion to consider a claim out of time on just and equitable
grounds, there is no presumption that they should do so
unless they can justify failure to exercise the discretion. On
the contrary, a tribunal cannot hear a complaint unless the
claimant convinces it that it is just and equitable to extend
time. The exercise of discretion is thus the exception rather
than the rule.

12003] IRLR 434 CA

Chief Constable of Lincolnshire
Police v

Caston

The statement in Robertson v Bexley Community Cen-
tre has been latched on to by commentators as offering
“guidance”, but in essence is an elegant repetition of well-
established principles relating to the exercise of a judicial
discretion. What the case does is to emphasise the employ-
ment tribunal’s wide discretion.

[2010] IRLR 327 CA

Mills v
Marshall
The words “just and equitable” in the discrimination leg-
islation giving power to extend time could not be wider or
more general. The discretion to extend time is unfettered
and may include a consideration of the date from which the
complainant could reasonably have become aware of her
right to present a worthwhile complaint.

[1998] IRLR 494 EAT

London Borough of Southwark v
Afolabi

In considering whether it is just and equitable to extend
time, a tribunal is not required to go through the matters
listed in s.33(3) of the Limitation Act 1980, provided that

[2003] IRLR 220 CA

no significant factor has been left out of account by the tri-
bunal in exercising its discretion.

Mills v
Marshall
Where a person was reasonably unaware of the fact that
they had the right to being proceedings until shortly before
the complaint was filed, whether it is just and equitable to
extend time is for the employment tribunal to determine,
balancing all the relevant factors, including whether it is
possible to have a fair trial of the issues raised by the com-
plaint. Unawareness of the right to sue might stem from
a failure by the lawyers to appreciate that a claim lay, or
because the law “changed” or was differently perceived
after a decision of another court.

[1998] IRLR 494 EAT

Chohan v

Derby Law Centre
Delay in bringing a claim in time due to incorrect legal
advice ought not defeat a claimant’s contention that the
claim ought to be heard. The failure by a legal adviser to
enter proceedings in time should not be visited upon the
claimant for otherwise the defendant would be in receipt of
a windfall.

{2004] IRLR 685 EAT

Robinson v
Post Office
An employment tribunal was entitled to find that it was not
Just and equitable to extend the time limit for presenting the
claimant’s disability discrimination complaint in respect of
his dismissal, notwithstanding that his complaint was out of
time because he was pursuing an internal appeal against dis-
missal. Parliament deliberately has not provided that the run-
ning of time should be delayed until the end of the domestic
processes. When delay on account of an incomplete internal
appeal is relied upon as a reason for failing to lodge a tri-
bunal application in time, it will ordinarily suffice for the
employment tribunal to put this into the balance when the
justice and equity of the matter is being considered.

[2000] TRLR 904 EAT

Apelogun-Gabriels v

London Borough of Lambeth
The correct law for whether it is just and equitable to
extend the time limit for presenting a discrimination com-
plaint which is out of time because the claimant was pursu-
ing internal proceedings was laid down by Robinson v Post
Office rather than by Aniagwu v London Borough of Hack-
ney. The fact, if it be so, that the employee had deferred
proceedings in the tribunal while awaiting the outcome of
domestic proceedings is only one factor to be taken into
account. To the extent that Aniagwu lays down some gen-
eral principle that one should always await the outcome of
internal grievance procedures before embarking on litiga-
tion, it was plainly wrong.

[2002] IRLR 116 CA

Department for Constitutional
Affairs v

Jones

Although there is no general principle that a person with

mental health problems is entitled to delay as a matter of

course in bringing a claim, there is an additional factor

[2008] IRLR 128 CA
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in disability discrimination not present when some of the
other discretions come to be exercised, which is that the
disability must be a 12-month disability as defined in the
Act. Any person with a mental condition has therefore to
predict whether he is likely to come within the definition.
In this case, an employment judge was entitled to exercise
his discretion to extend time where the true reason for the
delay which occurred in presenting the claim was that the
claimant did not want to admit to himself or to others that
he was disabled within the meaning of the Act.

Continuing discrimination
Barclays Bank plec v [1991] IRLR 136 HL
Kapur
To maintain a continuing regime which adversely affects
an employee is an act which continues so long as it is
maintained.

Hendricks v [2003] IRLR 96 CA
Commissioner of Police for the Metropolis

In determining whether there was “an act extending over
a period”, as distinct from a succession of unconnected or
isolated specific acts, for which time would begin to run
from the date when each specific act was committed, the
focus should be on the substance of the complaints that
the employer was responsible for an ongoing situation or
a continuing state of affairs. The concepts of policy, rule,
practice, scheme or regime in the authorities were given
as examples of when an act extends over a period. They
should not be treated as a complete and constricting state-
ment of the indicia of “an act extending over a period”.

Robertson v

Bexley Community Centre
To establish a continuing act it must be shown that the
employer had a practice, policy, rule or regime governing
the act said to constitute it.

[2003] IRLR 434 CA

Castv

Croydon College
Application of a discriminatory policy or regime pursuant
to which decisions may be taken from time to time is an
act extending over a period. There can be a policy even
though it is not of a formal nature or expressed in writing,
and even though it is confined to a particular post or role.

[1998] IRLR 318 CA

Castv

Croydon College
The mere repetition of a request cannot convert a single
managerial decision into a policy, practice or rule.

[1997] IRLR 14 EAT

Hendricks v [2003] IRLR 96 CA
Commissioner of Police for the Metropolis

The burden is on the claimant to prove, either by direct
evidence or by inference from primary facts, that alleged
incidents of discrimination were linked to one another
and were evidence of a continuing discriminatory state
of affairs covered by the concept of “an act extending over
a period.”
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Tyagi v

BBC World Service
A job claimant cannot complain of a policy of “continu-
ing discrimination” extending over a period. The statutory
language relating to selection arrangements, which refers
to discrimination in the arrangements which the employer
makes “for the purpose of determining who should be
offered that employment”, makes it clear that what is being
complained about is not employment generally but the par-
ticular employment that is being offered.

[2001] IRLR 465 CA

Examples

Sougrin v

Haringey Health Authority
A grading decision is a one-off act with continuing conse-
quences rather than a continuing act of discrimination.

[1992] IRLR 416 CA

Rovenska v

General Medical Council
If the General Medical Council’s regime for exemption
from a test set for registration as a medical practitioner was
indirectly discriminatory, then it would be committing an
act of unlawful discrimination on every occasion that it
refused to allow the claimant limited registration without
first taking the test.

[1997] IRLR 367 CA

Owusu v [1995] IRLR 574 EAT
London Fire & Civil Defence Authority

In alleging a failure by the employers over a number
of years to re-grade him and a failure to give him an
oppor-tunity to act-up when such opportunities arose, the
complainant was alleging a continuing act in the form
of maintaining a practice which resulted in consistent
discriminatory decisions.

Calder v

James Finlay Corporation Ltd
By constituting a mortgage subsidy scheme under the rules
of which a woman could not obtain benefit, the employers
were discriminating against the appellant woman in the
way they afforded her “access” to the benefit. It followed
that so long as she remained in the employers’ employ,
there was a continuing discrimination against her. Alter-
natively, it could be said that so long as her employment
continued, the employers were subjecting her to “any other
detriment”. As the rule of the scheme constituted a dis-
criminatory act extending over the period of the appellant’s
employment, it was therefore to be treated as having been
done at the end of her employment rather than on the last
occasion on which she was deliberately refused access to
the scheme. Consequently, as her complaint had been pre-
sented within three months of leaving her employment, the
employment tribunal had jurisdiction to entertain it.

[1989] IRLR S5 EAT

Littlewoods Organisation plec v
Traynor

A complaint of racial discrimination in respect of alleged
racial abuse was not out of time, notwithstanding that the
last incident took place more than three months before the
complaint was filed, in circumstances in which remedial

[1993] IRLR 154 EAT



measures promised by the employers had not been fully
implemented when the respondent resigned and made his
complaint to the tribunal. So long as the remedial measures
which had been agreed on were not actually taken, a situ-
ation capable of involving racial discrimination continued
and allowing that situation to continue amounted to a con-
tinuing act.

CONTRACTING OUT

(1) A term of a contract is unenforceable by a person in whose
favour it would operate in so far as it purports to exclude or limit
a provision of or made under this Act.

(2) A relevant non-contractual term (as defined by section 142) is
unenforceable by a person in whose favour it would operate in so
far as it purports to exclude or limit a provision of or made under
this Act, in so far as the provision relates to disability.

(3) This section does not apply to a contract which settles a claim
within section 114.

(4) This section does not apply to a contract which settles a
complaint within section 120 if the contract —
(a) is made with the assistance of a conciliation officer, or
(b) is a qualifving compromise contract.

(5) A contract within subsection (4) includes a contract which
settles a complaint relating to a breach of an equality clause or
rule or of a non-discrimination rule.

(6) A contract within subsection (4) includes an agreement by the
parties to a dispute to submit the dispute to arbitration if —

(a) the dispute is covered by a scheme having effect by vir-
tue of an order under section 2124 of the Trade Union
and Labour Relations (Consolidation) Act 1992, and

(b) the agreement is to submit the dispute to arbitration in
accordance with the scheme.

EQUALITY ACT —-s5.144

(1) This section applies for the purposes of this Part.

(2) A qualifying compromise contract is a contract in relation to
which each of the conditions in subsection (3) is met.

(3) Those conditions are that —

(a) the contract is in writing,

(b) the contract relates to the particular complaint,

(c) the complainant has, before entering into the contract,
received advice from an independent adviser about its
terms and effect (including, in particular, its effect on
the complainant’s ability to pursue the complaint before
an employment tribunal),

(d) on the date of the giving of the advice, there is in force
a contract of insurance, or an indemnity provided for
members of a profession or professional body, covering
the risk of a claim by the complainant in respect of loss
arising from the advice,

(e) the contract identifies the adviser, and

() the contract states that the conditions in paragraphs (c)
and (d) are met.

EQUALITY ACT —-5.147

Clarke v

Redcar & Cleveland Borough Council
Where the parties make a contract that follows any attempt
by an ACAS conciliation officer to promote a settlement,
the contract is made with the assistance of that ACAS
officer. Whether a settlement is effective to preclude a
claim being brought before a tribunal depends on whether
what the ACAS officer has done corresponds to the func-
tions which a conciliation officer has a duty, or power, to
discharge. In determining whether the conciliation officer
exercised her functions in order to effect a valid concilia-
tion contract, the following principles apply:

a. The ACAS officer has no responsibility to see that the
terms of the settlement are fair on the employee.

b. The expression “promote a settlement” must be given
a liberal construction capable of covering whatever action
by way of such promotion as is applicable in the circum-
stances of the particular case.

¢. The ACAS officer must never advise as to the merits
of the case.

d. It is not for the tribunal to consider whether the officer
correctly interpreted her duties; it is sufficient that the
officer intended and purported to act under the section.

e. If the ACAS officer were to act in bad faith or adopt
unfair methods when promoting a settlement, the agree-
ment might be set aside and might not operate as a bar to
proceedings.

[2006] IRLR 324 EAT

Clarke v

Redcar & Cleveland Borough Council
An ACAS conciliation officer is not under a duty to give
advice, to evaluate the claims or to ensure that the claim-
ants understand the nature and extent of all their potential
claims.

[2006] IRLR 324 EAT

McWilliam v [2011] IRLR 568 EAT;
Glasgow City Council 12011} EqLR 554 EAT
The requirement that a compromise contract must relate
to a “particular complaint” does not mean that a complaint
could only be validly compromised if either it was set out
in a pre-existing Tribunal claim or if it had been articu-
lated orally or in writing or in a prior grievance. Giving
the words of the statute their ordinary meaning, the term “a
complaint” is wide enough to include circumstances where
there was nothing more than an expression of dissatisfac-
tion about something. The purpose of the words “particular
complaint” are to ensure that there was adequate specifica-
tion in the compromise agreement itself of the complaint
to which it related to so that both parties knew which
particular complaint could not be litigated in the future.
The employment judge in the present case had correctly
concluded that what was required was that the complaint to
be compromised should be sufficiently identified either by
statutory provision or generically so that the employee was
not asked to sign a blanket waiver of all possible claims he
or she may have.

Luntv

Merseyside TEC Ltd
The requirement that a compromise agreement “must relate
to the particular complaint” is not limited to complaints

[1999] IRLR 458 EAT
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that have been presented to an employment tribunal. How-
ever, a “blanket” agreement compromising claims which
had never been indicated in the past is not permitted.

Luntv

Merseyside TEC Ltd
A single compromise agreement can cover claims under
more than one statute.

[1999] IRLR 458 EAT

McWilliam v [2011] IRLR 568 EAT;
Glasgow City Council [2011] EqLR 554 EAT
The requirement that the employee must have received
advice from a relevant independent adviser as to the “terms
and effect of the proposed agreement” did not require the
relevant independent adviser to offer a view on whether or
not the deal on offer was a good one or whether or not the
adviser thought that the employee should accept it.

IMMUNITY

Heath v

Commissioner of Police for the
Metropolis

Proceedings before a police disciplinary board constituted

under the Police (Discipline) Regulations are sufficiently

“judicial” to fall within the rule of absolute immunity from

suit that attaches to judicial or quasi-judicial proceedings

and excludes complaints about unlawful discriminatory

conduct in the course of such proceedings to other judicial

bodies, including employment tribunals.

[2005] IRLR 270 CA

DEATH OF CLAIMANT

Harris v
Lewisham & Guys

Mental Health NHS Trust
A complaint brought under the discrimination statutes sur-
vives the death of the complainant.

[2000] IRLR 320 CA

BANKRUPTCY OF CLAIMANT

Khan v

Trident Safeguards Ltd
A claim for race discrimination is a “hybrid” claim, since it
includes both a claim for pecuniary loss, which is property
that is part of the bankrupt’s estate, and a claim for injury
to feelings, which is “personal” and does not form part of
the bankrupt’s estate, and therefore the whole of the hybrid
claim vests in the trustee in bankruptcy in accordance with
the decision in Ord v Upton. However, there is a public
interest in claims of race discrimination being fully exam-
ined. Therefore, a bankrupt should be permitted to limit
their claim for relief to a declaration and compensation for
injury to feelings only. If that is done, the claim ceases to
be a hybrid one.

[2004] IRLR 961 CA
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ACTS AUTHORISED BY STATUTE
OR THE EXECUTIVE

1(1) This paragraph applies to anything done —

(a) in pursuance of an enactment;

(b) in pursuance of an instrument made by a member of the
executive under an enactment;

(c) to comply with a requirement imposed (whether before
or after the passing of this Act) by a member of the
executive by virtue of an enactment;

(d) in pursuance of arrangements made (whether before
or after the passing of this Act) by or with the approval
of, or for the time being approved by, a Minister of the
Crown;

(e) to comply with a condition imposed (whether before or
after the passing of this Act) by a Minister of the Crown.

(2) A person does not contravene Part 3, 4, 5 or 6 by doing
anything to which this paragraph applies which discriminates
against another because of the other’s nationality.

(3) A person (A) does not contravene Part 3, 4, 5 or 6 if, by doing
anvthing to which this paragraph applies, A discriminates against
another (B) by applying to B a provision, criterion or practice
which relates to —
(a) B's place of ordinary residence;
(b) the length of time B has been present or resident in or
outside the United Kingdom or an area within it.
EQUALITY ACT 2010 - Sch. 23, para. 1

Hampson v

Department of Education and Science
An act is done “in pursuance of”’ an enactment, order or
mstrument only if it is specified in the enactment, order or
instrument.

[1990] IRLR 302 HL

Page v

Freighthire (Tank Haulage) Ltd
The interests of safety are not a justification for discrimina-
tion on grounds of sex unless the act was done to comply
with a pre-existing statutory requirement.

[1981] IRLR 13 EAT

Page v

Freighthire (Tank Haulage) Ltd
In order to satisfy the statutory test, an employer does not
have to show that debarring a woman from taking up a
job was inexorably the only method available to him of
satisfying the requirements of the Health and Safety at
Work Act to ensure, so far as is reasonably practicable,
the health, safety and welfare at work of his employees. It
is important to consider all the circumstances of the case,
the risk involved and the measures which it can be said
are reasonably necessary to eliminate the risk. There may
be cases where one course which is suggested as being
sufficient may leave open some doubt as to whether it is
going to achieve the desired level of protection. In such
a case, it may be that an employer is complying with the
requirements of the legislation if, in all the circumstances,
he thinks it right not to allow an employee, for his (or her)
own protection or safety, to do the particular job.

[1981] IRLR 13 EAT



