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LexisNexis Matthew Bender recognizes the balance that must be achieved between the
operation of the fair use doctrine, whose basis is to avoid the rigid application of the copyright
statute, and the protection of the creative rights and economic interests of authors, publishers
and other copyright holders.

We are also aware of the countervailing forces that exist between the ever greater
technological advances for making both print and electronic copies and the reduction in the
value of copyrighted works that must result from a consistent and pervasive reliance on these
new copying technologies. It is LexisNexis Matthew Bender’s position that if the “progress of
science and useful arts” is promoted by granting copyright protection to authors, such progress
may well be impeded if copyright protection is diminished in the name of fair use. (See
Nimmer on Copyright § 13.05[E][1].) This holds true whether the parameters of the fair use
doctrine are considered in either the print or the electronic environment as it is the integrity of
the copyright that is at issue, not the media under which the protected work may become
available. Therefore, the fair use guidelines we propose apply equally to our print and
electronic information, and apply, within §§ 107 and 108 of the Copyright Act, regardless of
the professional status of the user.
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minimal amount of editorial enhancements, individual forms to aid in the drafting of
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practice guides. This copying would be permitted provided it is performed for internal use and
solely for the purpose of facilitating individual research or for creating documents produced in
the course of the user’s professional practice, and the original from which the copy is made
has been purchased or licensed as part of the user’s existing in-house collection.

LexisNexis Matthew Bender fully supports educational awareness programs designed to
increase the public’s recognition of its fair use rights. We also support the operation of
collective licensing organizations with regard to our print and electronic information.
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FOREWORD TO SIXTH EDITION

The original form of this work appeared almost 40 years ago. It has gone through numerous
changes over that period of time. The main effort has been to make sure the materials are
always accurate and current. By providing a complete, accurate and current set of instructions
in the area of Medical Issues, it is possible to serve the lawyers and judges who continue to
rely on the book.

The last major revision was seven years ago. It is time to review and revise the whole work.
In an effort to make the book compatible with other jury instruction volumes, the format of the
work is being changed. This edition will take the form of a loose leaf service. It will continue
to be updated annually, but in the form of page replacements. It is hoped that the book will
continue to be recognized and used by the practicing bar.

Ronald W. Eades
Professor of Law
University of Louisville
May 10, 2004
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A DETAILED SYNOPSIS FOR EACH CHAPTER APPEARS AT THE
BEGINNING OF THE CHAPTER

CHAPTER 1 General Rules for Drafting Instructions

1-1 Limitations of model and pattern instructions.

1-1.1 Preparing the jury instructions.

1-2 Avoid use of word “accident.”

1-3 Avoid assuming facts.

1-4 Undue emphasis to be avoided.

1-5 Instructions must be easily understood.

1-6 Language must be clear.

1-7 Use of the term “preponderance of the evidence.”

1-8 Avoid “Golden Rule” instruction.

1-9 Avoid use of term “whiplash” and other potentially prejudicial matter.

1-10 The instruction conference; necessity for objection; preserving tendered
instructions, supporting authority, and fact of objection for the record.

1-11 Trial court has substantial discretion on jury instructions.

1-12 Appeal from instructions granted or refused.

1-13 Curative instructions.

CHAPTER 2 Burdens of Proof, Expert Testimony and Other Evidentiary Issues

2-1 Burden of proof—Preponderance of probability.

2-2 Preponderance of the evidence.

2-3 Suppression of evidence.

2-4 Presumption of skill and care.

2-5 Presumption of skill and care—Another form.

2-6 Res ipsa loquitur—General instruction.

2-7 Res ipsa loquitur—General instruction—Need for expert testimony.

2-8 Res ipsa loquitur—Shifting of the burden of persuasion.

2-9 Res ipsa loquitur—Authorizes an inference only.

2-10 Res ipsa loquitur—Impact on causation.

2-11 Res ipsa loquitur—Where many possible causes.

2-12 Res ipsa loquitur—The control element.

2-13 Expert witnesses—Need for expert opinion.

2-14 Expert witnesses—As to standard of care and skill.

2-15 Expert witnesses—Verdict not to be based on personal knowledge.

2-16 Expert witnesses—Defendant or his witnesses as the experts.

2-17 Expert witnesses—Not required where matter is common knowledge.
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2-18 Expert witnesses—Not required where injury is to body part not
involved in treatment.

2-19 Explanation of function of hypotheticals.

2-20 Evaluating opinions based on hypotheticals.

2-21 Function and effect of answers to hypothetical questions.

2-22 Scope of expert testimony—To establish accepted standard of care and
defendant’s deviation therefrom.

2-23 Scope of expert testimony—Another instruction.

2-24 Scope of expert testimony—To establish nature of risks of which patient
should be informed.

2-25 Scope of expert testimony—To establish whether or not X-ray was
indicated.

2-26 Scope of expert testimony—To establish defendant’s act as a legal cause
of the injury.

2-27 Evaluating expert testimony.

2-27.1 Evaluating expert testimony—Another example.

2-28 Evaluating expert testimony—Extent of witness’ familiarity with
controlling standards.

2-29 Evaluating expert testimony—Where experts differ.

2-30 Evaluating expert testimony—Where minimum standards are involved.

2-31 Evaluating expert testimony—Where different schools have different
standards.

2-32 Weight to be given to expert testimony—Opinions can be discarded.

2-33 Opinions founded on speculation or guesswork cannot support verdict.

2-34 Statements of patient as affecting expert’s opinion testimony.

2-35 Opinions of nonprofessional persons.

2-36 Findings of malpractice panel as not binding.

CHAPTER 3 Standard of Care in the Healing Arts

3-1 Malpractice: the elements—Standard of care and skill.

3-1.1 Malpractice—Basic standard of care.

3-2 Malpractice—Predicated on a contract basis.

3-3 Locality rule as to standard of skill and care.

3-4 Locality—Definition.

3-5 Standard not based on “locality.”

3-6 Locality rule—Locality no more than a circumstance to be considered.

3-7 Consideration to be given to state of medical knowledge at time.

3-8 Locality not included as a factor.

3-9 Role of custom in determining standard of care.

3-10 Standards of skill and care of a specialist.

3-11 Standards of one who holds himself out as a specialist.
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3-11.1

3-12
3-13
3-14
3-15
3-16

Standards of one who holds himself out as a specialist—Another
example.

Specialist’s standard—State of medical knowledge at time of treatment.
Locality rule not applicable to specialist.

Deviation from minimal standards.

Duty to keep abreast of medical developments.

Duty to warn patient of subsequently discovered danger from treatment
already given.

Divulging information acquired as a result of the physician-patient
relationship.

Inducing violation of the physician-patient rule of confidentiality.
Duty to inform persons other than patient when examination discloses
potential danger to others.

Rule of confidentiality relaxed where danger to others presented.
Compensation—Duty of care unaffected by fee.

Effect of failure to refer to specialist.

Duration of the physician-patient relationship.

Post-treatment duties of care.

Duty of continued attention.

Abandonment of case—General instruction.

Intentional infliction of emotional distress.

Regard to be had to state of medical knowledge at time of treatment.
Highest degree of skill and care not required.

Favorable results not insured.

Success not guaranteed.

Bad result not evidence of negligence.

Bad result not conclusive of negligence.

Mere happening of event does not prove negligence.

Rarity of result does not alone warrant inference of negligence.
Physicians/hospitals not responsible for results as such.

Mistake or error of judgment not in itself malpractice.

Mistake or error of judgment—Another instruction.

Hindsight instruction.

Express warranty by physician.

Want of license to practice not per se malpractice.

Standard of care applicable to one who undertakes medical services.
Physician may elect mode of treatment.

Practitioner not limited to most generally accepted treatment.
Practitioner not chargeable with after-acquired knowledge.

Duty ends on referral to another.

Duty ends with patient properly entrusted to other care.

No duty to accept patient.

vii (Rel. 1272010 Pub.61418)



Volume 1 Table of Contents

3-48 Standard of care relaxed in emergency situations.

3-49 Anticipation of emergency required of physician or surgeon.

3-50 Standard of care in a Good Samaritan situation.

3-51 Standard of care of emergency medical service technicians in the
absence of Good Samaritan statute.

3-52 Plaintiff other than patient.

3-53 Plaintiff other than patient—Where examination of patient required by a
third person.

3-54 Duty to inform examinee when examination conducted on behalf of
another.

3-55 Liability for acts of others—Hospital employees.

3-56 Liability for acts of others—Supervision as test.

3-57 Professional medical corporation—No liability for acts of associates.

3-58 Liability for acts of others—Multiple physicians independently treating
patient.

3-59 Liability for acts of others—Multiple physicians acting in concert.

3-60 Liability for acts of others—Substitutes or delegates of physician
engaged.

3-61 Liability of person other than practitioner—Servant or indcpendent
contractor.

CHAPTER 4 Diagnosis

4-1 Erroneous diagnosis as malpractice.

4-2 Care required.

4-3 Delay as a substantial factor in injury.

4-4 Effect of unnecessary delay.

4-5 Erroneous diagnosis not necessarily proof of negligence.

4-6 Where more than one recognized method.

4-7 No liability where no injury results.

4-8 Tests and investigations required.

4-9 Use of X-ray as aid.

4-10 Failure to diagnose pregnancy.

4-11 Experimentation on patient.

4-12 Duty to consult or refer patient to specialist.

4-13 Negligent catheterization.

CHAPTER § Consent of Patient

5-1 Necessity of consent.

5-1.1 Absence of consent as a battery.

5-2 Consent can be dispensed with in emergency.

5-3 Consent to treatment of minor patient or incapacitated ward.
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5-4 Minor patient—Nonnecessity of parental consent where abortion
involved.

5-5 Patient must be mentally competent to consent.

5-6 Consent of spouse not ordinarily required.

5-7 Consent can be implied from conduct.

5-8 Unconsented-to treatment as battery.

5-9 Different physician performing treatment or surgery as battery.

5-10 Noncompliance with conditional consent as battery.

5-11 Noncompliance with conditional consent as battery—General
instruction.

5-12 Treatment by surgeon other than one to whom patient gave consent.

5-13 Necessary extension of surgery.

5-14 Unnecessary extension of treatment consented to.

5-14.1 Medical procedure continued after consent withdrawn.

5-15 General informed consent instruction.

5-16 Necessity that consent be an informed consent.

5-17 Informed refusal.

5-18 Informed refusal—The right to die.

5-18.1 Informed consent—Basic elements.

5-19 Informed consent—Burden of proof.

5-20 Scope of disclosure—Alternatives to be disclosed.

5-21 Scope of disclosure—Material facts.

5-22 Scope of disclosure—Conditions not reasonably knowable to
practitioner.

5-23 Scope of disclosure—Risks must be material to patient’s decision.

5-23.1 Scope of disclosure—Materiality—Basic instruction.

5-24 Scope of disclosure—Materiality defined.

5-25 Scope of disclosure—Materiality—Diagnostic tests.

5-26 Scope of disclosure—Medical practice standard.

5-27 Scope of disclosure—Lay standard.

5-28 Scope of disclosure—Lay standard—Short instruction.

5-28.1 Scope of disclosure—Lay standard—Another example.

5-29 Scope of disclosure—Causation—Patient-need standard.

5-30 Scope of disclosure—Standard varies with circumstances.

5-31 Scope of disclosure—Response to patient’s inquiry.

5-32 Scope of disclosure—Where patient requests not to be informed.

5-33 Scope of disclosure—Therapeutic privilege where disclosure would
have adverse repercussions on treatment needed.

5-34 Scope of disclosure—No therapeutic privilege where patient’s probable
reaction does not warrant nondisclosure.

5-35 Scope of disclosure—Skill and care no defense where consent was
uninformed.
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5-36 Necessity of establishing causative link between nondisclosure and
injury.

5-37 Causation—*‘Patient’s perspective” standard.

5-38 Causation—"‘Reasonable person” standard.

5-39 Misrepresentation as to the nature, risks or results of treatment.

5-40 Withdrawal of consent after treatment has begun.

CHAPTER 6 Particular Types of Treatment

6-1 Abortion—No liability to patient requesting treatment contrary to law.

6-2 Abortion—No liability for refusal to perform a legal abortion.

6-3 Acupuncture.

6-4 Autopsy—Unnecessary retention of organs.

6-5 Autopsy—Unauthorized—Family of decedent as plaintiff.

6-6 Childbirth.

6-6.1 Childbirth by midwife.

6-7 Physical therapy—Standard of skill and care.

6-8 Prescription of narcotics, drugs and medicines.

6-9 Prescription of drugs—Duties of physician.

6-10 Prescription of drugs—Deviation from manufacturer’s
recommendations.

6-11 Radiation therapy—Radiologist’s duty to explain procedures and risks.

6-12 Unsuccessful sterilization—WTrongful conception or wrongful
pregnancy.

6-13 Unsuccessful sterilization—Conception following sterilization
operation—Defense instruction.

6-14 Unsuccessful sterilization—Express warranty given.

6-15 Transfusion of blood.

6-16 Transfusion of blood—AIDS.

6-17 Transfusion of blood—No strict liability.

6-18 Organ or tissue transplant—Consent of donor essential.

6-19 Injections.

CHAPTER 7 Particular Types of Practitioner

7-1 Anesthetists, anesthesiologists, nurse-anesthetists.

7-2 Anesthetists—Premature revival of patient.

7-3 Chiropractors—TFailure to refer patient who needs treatment he is not
qualified to give.

7-4 Chiropodists and podiatrists—Standard of care.

7-5 Dentists and the like.

7-6 Drugless healers.

7-7 General practitioner.
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7-7.1 Midwife-Standard of care.

7-8 Nurses—Standard of care.

7-9 Ophthalmologists.

7-10 Orthopaedic surgeons.

7-11 Paramedics.

7-12 Pharmacists—Care in filling prescriptions, dispensing medicines.

7-13 Pharmacists—Implied warranty theory of liability.

7-14 Psychiatrists, psychotherapists, psychologists.

7-15 Radiologists.

7-15.1 Surgeons—General duty.

7-16 Surgeons—Where defendant not a specialist in surgery.

7-17 Surgeons—*“Captain of the ship” doctrine.

7-18 Surgeons—Foreign objects left in the body.

7-19 Surgeons—Foreign objects left in the body—Res ipsa loquitur.

7-20 Veterinarians.

CHAPTER 8 Miscellaneous Diseases and Injuries

8-1 Allergies.

8-2 Blood-borne disorders.

8-3 Brain disorders, epilepsy.

8-4 Burns.

8-5 Cancer.

8-6 Diabetes.

8-7 Ear, nose and throat disorders.

8-8 Fractures.

8-9 Genitourinary disorders.

8-10 Heart or cardiovascular disorders.

8-11 Hemophilia.

8-12 Infectious or contagious diseases.

8-13 Aspirin poisoning.

8-14 Prenatal injuries—Action by parent.

8-15 Prenatal injuries—Action by or on behalf of child.

8-16 Wrongful birth—Failure to apprise parents of the possibility of disease
in infant.

8-17 Wrongful birth—Elements of the action.

CHAPTER 9 Hospitals

9-1 Duty of care.

9-1.1 Duties owed by a hospital.

9-2 Standard of care.

9-3 Degree of skill and care—Patient’s own condition and conduct as factor.
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9-4 Degree of skill and care—In light of all circumstances.

9-5 Burden of proof.

9-6 Burden of proof—Impact of hospital’s own regulations.

9-7 Necessity of expert evidence.

9-8 Necessity of expert evidence—Where matters of common knowledge
are involved.

9-9 Necessity of expert evidence—Where alleged negligence relates to
routine administrative procedures.

9-10 Necessity of expert evidence—Where hospital had exclusive control
over injury-causing instrumentality.

9-11 Res ipsa loquitur.

9-12 Duty to admit or treat patients—Impact of emergency.

9-13 Duty to provide medical screening and stabilization before transfer.

9-14 Hospital not an insurer—Bad result not evidence of negligence.

9-15 Duty to patient—Protection from self-injury due to mental incapacity.

9-16 Duty to patient—Protection from self-injury due to mental
incapacity—Short instruction.

9-17 Duty to patient—Protection from injury due to physical incapacity.

9-18 Duty to protect others from harm by patient.

9-19 Duty to provide proper equipment.

9-19.1 Duty to maintain equipment.

9-20 Premises liability.

9-21 Vicarious liability—For hospital employees’ negligence.

9-22 Vicarious liability—For employee’s negligence in the nature of
malpractice.

9-23 Vicarious liability—For employees’ non-compliance with instructions
of attending physician.

9-24 Physician’s orders as a defense to hospital.

9-25 Liability for physicians—Employee or independent contractor.

9-26 Liability for physicians—Predicated on lack of supervision.

9-27 Liability for physicians—Predicated on negligence in extending staff
privileges to physician.

9-28 Liability for physicians—Predicated on ostensible agency.

9-29 Liability for physicians—"Borrowed servant” doctrine.

CHAPTER 10 Causation

10-1 Proximate cause—General definition.

10-2 Proximate cause—Defined in terms of natural and probable result.
10-2.1 Proximate cause—Another example.

10-3 Proximate cause—The “substantial factor” test.

10-4 Proximate cause—Direct unbroken sequence test.

10-5 Proximate cause—“But for” test.
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10-6 “Substantial factor” and “but for.”

10-7 Concurrent causes.

10-8 Supervening cause—Foreseeability test.

10-9 Sole cause.

10-10 “Loss of a chance.”

10-11 Loss of a chance—Damages based upon percentage amount of loss of
chance of better result.

10-12 “Increase of the risk” test.

CHAPTER 11 Damages

11-1 General instruction.

11-2 General instruction—Award damages only after finding liability.

11-3 Quantum of proof.

11-4 No double recovery.

11-5 Collateral source rule.

11-6 Collateral source rule—Abolished.

11-7 Duty to minimize damages.

11-8 Duty to minimize damages—Plaintiff need not undergo radical surgery.

11-8.1 Duty to minimize damages—Plaintiff’s failure to follow physician’s
instructions.

11-9 Permanent disability.

11-10 Permanent disability—Where deformity involved.

11-11 Jury to specify amounts assigned to applicable elements of damage.

11-12 Medical expenses.

11-13 Medical expenses—Future medicals.

11-14 Medical expenses—Where prosthetic appliances are involved.

11-15 Medical expenses—Expenses of rehabilitation.

11-16 Lost earnings.

11-17 Loss of earning capacity.

11-18 Loss of earning capacity—Impact of mortality tables.

11-18.1 Loss of life expectancy.

11-18.2 Lost chance of survival.

11-19 Physical pain and suffering.

11-20 Mental anguish.

11-21 Mental anguish—Fear of death as an element.

11-22 Emotional distress—Plaintiff a close relative of patient.

11-23 Emotional distress—As an item in loss of consortium damages.

11-24 Loss of consortium.

11-25 Loss of minor children.

11-26 Future pain and suffering.

11-27 Personality changes, loss of enjoyment of life.
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11-28 Physical injury due to emotional disturbance resulting from injury to
close relative.

11-29 Punitive damages in medical malpractice.

11-30 Unwanted pregnancy.

11-31 Unwanted parenthood—Cost of raising a healthy child—Offsetting
benefits.

11-32 Defective infant—Extraordinary expenses—Action by parents.

11-33 No damages for preexisting injury.

11-34 No damages for preexisting injury—Another form.

11-35 Aggravation of preexisting injury or condition.

11-36 Aggravation of preexisting injury or condition—Dormant or latent
condition aggravated—Apportionment.

11-37 Aggravation of preexisting injury or condition—Simple form.

11-38 Defendant’s ignorance of injured person’s preexisting infirmities no
defense.

11-39 Successive tortfeasors—Initial wrongdoer ordinarily liable for damages
resulting from medical malpractice.

11-40 Successive tortfeasors—Aggravator’s liability restricted to damage
caused by him.

11-41 Payments made to plaintiff by joint tortfeasor—Deduction from award.

CHAPTER 12 Products Liability in Medical Context

12-1 Liability based on warranty, express or implied—Foods, drugs, and
beverages.

12-2 Strict products liability.

12-3 Strict products liability—Knowledge imputed.

12-4 “Unavoidably unsafe” drugs, medicines and devices—No strict liability.

12-5 “Unavoidably unsafe” products—Another instruction.

12-6 “Unavoidably unsafe” drugs, medicines and devices—Risk-benefit
doctrine—State of the art.

12-7 Duty to warn.

12-8 Duty to warn—Prescription drugs—Warning to physician sufficient.

12-9 Duty to warn—Prescription drugs—Exceptions.

12-10 Duty to warn—No liability when physician ignores warnings.

12-11 Duty to warn—Adequacy of the warning.

12-12 Duty to warn—Of possible side effects on allergenic or hypersensitive
users.

12-13 Duty to warn—Compliance with federal or state regulations not
conclusive.

12-14 Experimental drugs—Manufacturer’s duty.

12-15 Unreasonably dangerous products—Duty to label.

12-16 Overpromotion can nullify warnings.
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12-17 Watering down of warnings.

12-18 Manufacturer’s duty to test and inspect component parts.

12-19 Causation.

12-20 Misuse of product.

12-21 Res ipsa loquitur.

12-22 Hospitals and physicians—No products liability.

12-23 Blood banks—No strict liability.

12-24 Unavoidably unsafe drug—Action against multiple manufacturers.

CHAPTER 13 Defenses

13-1 Contributory or comparative negligence—General.

13-2 Contributory or comparative negligence—Causation.

13-3 Contributory or comparative negligence—Failure to submit to treatment.

13-4 Contributory or comparative negligence—Delay in seeking treatment.

13-5 Contributory or comparative negligence—Want of ordinary care in
giving medical history.

13-6 Contributory or comparative negligence—Failure to follow
practitioner’s instructions.

13-7 Contributory or comparative negligence—Failure to follow
practitioner’s instruction and use of own home remedy.

13-7.1 Contributory or comparative negligence—Suicide.

13-8 Statute of limitations—Discovery rule.

13-9 Statute of limitations—Last treatment rule.

13-10 Statute of limitations—Act of negligence rule.

13-11 Statute of limitations—Fraudulent concealment of medical records
tolling statute of limitations.

13-12 Statute of repose.

13-13 Privilege to release otherwise defamatory information.

CHAPTER 14 Medical Issues in Insurance Matters

14-1 Material misrepresentations as to health in application.

14-1.1 Definition of misrepresentation.

14-2 Material misrepresentations as to health in application—*‘Serious”
illness or disease.

14-3 Material misrepresentations as to health in application—Necessity or
otherwise of intent to deceive.

14-4 Nondisclosure of material facts as avoiding insurance.

14-5 Nondisclosure of material facts as avoiding insurance—After
application made.

14-6 Nondisclosure of material facts as avoiding insurance—Test of
materiality.
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14-7 Nonnecessity of a causal relation between misrepresentation and actual
loss.

14-8 Bad faith refusal of insurance company to pay claim.

14-9 Total disability—What constitutes.

14-10 Total disability—In a general disability insurance policy.

14-10.1 Total disability—Unable to pursue same occupation.

14-11 Total disability—Loss of sight.

14-12 Total disability—Loss of body part or use thereof.

14-12.1 Partial disability—Definition.

14-13 Death or injury resulting from accident—General instruction.

14-14 Preexisting disease or infirmity as affecting “accidental cause.”

14-15 Preexisting infirmity as a contributing cause.

14-16 Preexisting infirmity as a contributing cause—Another instruction.

14-17 Preexisting disease or infirmity—The chain reaction doctrine.

14-18 Burden of proof that cause was “accident” within policy—Presumptions.

14-19 Insured’s own conduct as ruling out “accident.”

14-20 Injury due to insured’s partaking of injurious substances.

14-21 Death or injury during medical treatment as “accidental.”

14-22 Presumption against suicide.

14-23 Effect of provision excluding suicide, sane, or insane.

14-24 Duty of insured to undergo medical treatment.

14-25 “Reasonable” medical expenses.

14-26 Noncompliance with policy limitations as to nature of medical
care—When excused.

14-27 Meaning of “medical care” within exclusionary provisions.
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