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INTRODUCTION

Unlike Transnational Contracts, which is a looseleaf treatise intended to
serve as a reference work for the specialist, this book is conceived as an
introduction to basic issues of conflict avoidance that may be of interest to
the general practitioner and to the scholar, who may be more familiar with
the rules of conflict solution than with the preventive method of conflict
anticipation.

The legal context in which transnational contracts are negotiated and
implemented is in the process of rapid evolution. The time is no longer where
such contracts fitted into well established categories of transactions between
commercialmen, subject to private law, or between subjects of international
law conducting business inter se. Today, a number of contractual relationships
involve both subjects of private and of public international law, and, with
increasing frequency, a plurality of parties whose combined efforts are
required for the carrying out of a single venture. Neither traditional domestic
law rules nor, to the extent that they can be identified with sufficient
precision, international law norms necessarily provide adequate answers to
problems that they were not designed to meet in the first place.

In order to face the challenges of a new era, the legal profession has been
forced to innovate. Imaginative contractual devices have appeared, which
have no true antecedent in earlier domestic or international practice. In
attempting to ascertain the rules applicable to contemporary transnational
contracts, analysis of primary material has become an essential tool for the
comparativist. Primary material is not only a living source of law, it may also
be the only one available to disclose new trends of legal thinking that go
beyond established rules and practices. This is not intended to suggest that
modern contractual arrangements may be self-supporting and constitute the
“law” of the parties. This simply cannot be since no agreement can exist in a
legal vacuum. Quite the contrary, comparative analysis of primary material
should be of assistance in the formulation of rules particularly adapted to
specific categories of contracts considered in their proper legal environment.
The same analysis may also be a useful exercise in identifying means of
anticipating the pitfalls of conflicts rules or of transnational litigation that
continue to lurk in the path of the parties to transnational contracts.

There is no need to elaborate on the fact that the determination of the law
applicable to transnational contracts remains one of the most complex and
confused areas of the conflict of laws. So much the more, when it is noted
that, in a number of instances, the determination of the applicable law is no
longer limited to a choice among domestic laws and may imply a choice
between domestic law and international law. Nor is it a secret that existing
rules concerning the judicial or arbitral settlement of transnational contract
disputes may expose the transnational litigant to serious and unexpected
hardhip, and be an invitation to forum shopping or a source of considerable
frustration at the time of enforcement of a judgment or an award.
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Thus, there are ample reasons to reflect on the advantages of anticipating
potential problems by means of early comparative analysis of the substantive,
conflicts or jurisdictional, rules of possible relevance to individual contractual
situations or, in other words, to consider the benefits that can be derived
from appropriate techniques of conflict avoidance.

Opinions may differ as to the merits or effectiveness of conflict avoidance.
Some lawyers shun the issue. Other lawyers may believe in the sacrosanct
virtue of the boiler plate as a solution to their client’s problems or be
compelled to yield to the client’s adherence to tradition. Obviously, this
writer is of another opinion, otherwise this book would never have been
written.

George R. Delaume
May 31, 1987
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