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PREFACE

“Tell it’; she said; ‘We give you leave. We won’t interrupt you unless you put in
too many inventions.” *You invite me to break the first law of story-telling, Miss
Rose,’ said the doctor, lifting a finger at her. “Every man is bound to leave a story
better than he found it’.

Mrs Humphry Ward Robert Ellesmere pp33-34

This book is as much about mediation as arbitration. Until recently, no one
excluded mediation when they spoke of arbitration. It was an integral part
of the process, though of course they knew the difference. My approach is
the same. I do not feel bound by categories. For what they are worth, here
are mine. They describe functions but do not determine them.

There is a distinction between a difference and a dispute. A difference
exists where two or more parties have claims over the same subject matter.
For example, two sons have inherited their father’s land in equal shares, as
in the Jewish arbitration described in Chapter 13, 13.5. They could have
sold the land and then it would have been easy to divide the proceeds in
two. But land is not so easy to divide. So they got arbitrators to work out
where to draw the boundaries. If that did not quite work, they could have
ordered payment of a sum of money to square it up. Only when the parties
take different positions does a difference become a dispute. Then the parties
may themselves agree a settlement, with or without advice. If they cannot
do that, they may seek the intervention of a third party. If they retain the
right to accept or reject any settlement, the process may be called mediation.
I have not used the word ‘conciliation’, which is for me a synonym. No
distinction has yet been achieved in general parlance. The process becomes
an arbitration when the parties give a third party the power to adjudicate.

The scope is narrower than the title suggests: confined to England and to
AD1154-1558, a period starting after the Middle Ages did and, some would
say, ending after their end.

When I set out to write this book my aim seemed simple. It was to pick
up the story of mediation and arbitration in England at the start of Henry II’s
long reign in AD 1154, when Early English Arbitration ended, and continue
to the beginning of Elizabeth I's in 1558. I expected to concentrate on the
birth and youth of the Common Law. I thought that I would find in the Year
Books the evidence for the creation of new rules and a new legal system and
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Preface XVii

that what was happening in the courts would dominate the narrative. The aim
is still the same but the focus is different; the sources are so rich that they
make it possible to reveal the more colourful tale of how dispute resolution
worked in practice. It is still important to tell how the Common Law courts
fashioned a body of arbitration law but that has been postponed until after
its full context has been described. Therefore the structure is in five parts.

Part One has four chapters. Chapter 1 sets the scene: a sketch of the
relevant bits of the history of England and the sources on which the book is
based. Chapter 2 is a profile of the courts and the lawyers. Chapter 3 states
the theme that will be developed and illustrated: mediation is primary in
this period. Chapter 4 is a general account of the practice of arbitration.

The second part is the substance. Chapter 5 describes how mediation
and arbitration were used in all kinds of commercial, trade and professional
disputes. Chapter 6 concerns matters not now usually considered arbitrable:
crimes and status. Chapter 7 deals with conflicts over land and inheritance,
the most bitter and long-lasting.

Part Three shows how different communities managed disputes within
them. Chapter 8 reveals how royal governments provided processes for
the resolution of disputes, in parliament, the Privy Council, Star Chamber
and Chancery. Chapter 9 describes the functions of the councils of the
great lords in peacekeeping through mediation and arbitration. Chapter 10
shows that the choice of venue for dispute resolution might be determined
by residence in a city or borough, which might offer regular schemes for
dispute resolution. Chapter 11 uses the University of Oxford as an example
of dispute resolution in a closed community governed by civil law. Chapter
12 shows how other kinds of communities worked, those of religious, craft
and merchant guilds. One extraordinary community is the subject of Chapter
13, the Jews, who were established in England at the start of our period but
banished in 1290. The ways in which the central government provided for
disputes arising from their moneylending were specific to them. Women
play a central role in all aspects of dispute resolution. The histories which
leave them out are one-eyed. Chapter 14 gives them something more of the
attention they deserve. The Church had its own inherited tradition of dispute
resolution which Chapter 15 tries to cover within a restricted compass,
though it merits a book of its own.

The unique richness of the Paston papers provide Part Four, Chapters
16 and 17, with a wealth of insights first into how a clever lawyer could
manipulate the whole range of techniques to accumulate a fortune and then
how his less able successors could with equal determination jeopardise it.

Though the development of the law would also justify its own book-length
treatment, Part Five, Chapter 18, is offered as a temporarily sufficient if
embryonic essay. My justification for abandoning my original plan to write a
history of the law of arbitration is that the practice is so much more revealing.
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Part Six, Chapter 19 tries to draw conclusions.

‘The journey through instruction may be long but by examples it is short
and efficient’ is a motto many a teacher has adopted.' I have quoted primary
sources liberally not just to support the text but to allow readers to make their
own judgments without the labour of going to those sources themselves. |
have made my own translations, because I want to take responsibility for
them but also, I must confess, because making them has been the most
enjoyable part of this work. Each of them is preceded by a bold number
for ease of reference. I have tried to ensure that translations are into real
English rather than the artificial monsters which are often preferred, which
nobody ever spoke or wrote. Only then may the true meaning be revealed.
I have often omitted ‘said’ and ‘aforesaid’ and verbiage of that kind without
acknowledgment.

The bibliography is as full as I could make it. Bibliographies, like indexes,
are often the most helpful parts of a book. The glossary explains difficult,
technical or unusual terms, especially legal jargon; e.g. ‘coparcener’ or
‘messuage’, for which non-lawyers need an explanation which would hold
up the argument of the text for many readers. There is a chronology to help
readers who, like me, cannot keep dates in their head.

My citation practice is to give enough information — usually author
and title — of each work the first time it is cited in each chapter, with an
abbreviation for further citations.

The many references to volumes published by the Selden Society are
referred to here in an abbreviated but accessible way: by year of publication,
volume number and page. Full references are under the editor’s name in
the bibliography and they are listed there at the beginning chronologically
for easy cross reference.

Standard Oxford University Press reference works are abbreviated:
OED (Oxford English Dictionary), ODNB (Oxford Dictionary of National
Biography) and OHLE (Oxford History of the Laws of England).

References to my earlier volumes are cited just as: Ancient Greek
Arbitration; Background of the Common Law; Charitable Arbitrator,
Disputes and Differences; Early English Arbitration; Miscellany, Roman
Arbitration (with Bruno de Loynes de Fumichon).

Rather than attempt to acknowledge here the many and substantial
debts I owe to others, I have done so to the best of my ability where their
contributions appear in the text. But some are of a general kind: Charles
Jarrosson encouraged me to produce an article for his Revue de I’ Arbitrage
and in many other ways; Neil Kaplan does his best to urge me on; Bruno
de Loynes de Fumichon has undertaken a continuing obligation to ensure

1. ‘Longum sit iter per precepta, breve tamen et efficax per exempla’, starting with Seneca
Epistolae Morales 1 and often repeated, JH Baker Monuments of Endlesse Labours p39
fn31.



Preface Xix

I make no mistakes in all things French and directed me to the right place
in Moliere for M Josce; Victor Tunkel is patient with me when I reveal my
ignorance of Jewish history; David Seipp’s database of the Year Books is the
greatest gift any scholar of this period has given to all others — his friendly
advice is particularly appreciated.

Helen Castor has read the Paston chapters and, with grace and
heartwarming generosity, corrected my errors and provided new insights.

Ray Addicott, a true master of his craft, has produced the book, with all
the care and flair that I do not take for granted.

Not only has Tracey Dando’s expert proofreading saved me from many
slips, her suggestions have made welcome improvements.

The librarians of the Athenaeum, British Library and Bodleian Library
and the staff of archives departments of Lancashire Archives, Derby Record
Office, the University of Nottingham Library and Paul Johnson of the
National Archives have been specially helpful. I am proud to be associated
with the Institute of Advanced Legal Studies, University of London, whose
Director Avrom Sherr and Librarian Jules Winterton are ever-present sources
of friendly encouragement. Hesther Swift, the Foreign and International
Law Librarian, has patiently and expertly helped me to access online data
that were eluding me.

The President of the Supreme Court, Lord Neuberger, has been a friend
for many years. This book is now in part a response to discussions with
him, which have made me think afresh and more deeply. I am happy he has
allowed me to dedicate it to him.

It is not easy to find the appropriate form in which to recognise Arthur
Marriott’s contribution to this work. His financial support took away any
worries about the cost of its publication. But his patronage means much
more. It is part of his continuing involvement in the intellectual study of
dispute resolution, exemplified not only by his own published work but in
his repeated generosity to those young men and women he has judiciously
chosen to help in their early years of practice.

My greatest debt, as always for more than thirty years, is to my wife,
Susanna Hoe, whose desk faces mine every working day and whose regular
flow of interdisciplinary insights stimulates new thought. Her editorial skills
have prevented many a blunder, and her example has taught me always to
take account of what women were doing — so well that I dare claim that at
last I am beginning to do so naturally.

Oxford
December 2012
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