LEGAL PROBLEMS
OF CREDIT AND
SECURITY

THIRD EDITION-

ROy GOODE

THOIVISON

SWEET & VMIAXWELL



LEGAL PROBLEMS OF CREDIT
AND SECURITY

THIRD EDITION

Roy Goode

LONDON
SWEET & MAXWELL
2003



First edition 1982
Second edition 1988

Published in 2003 by
Sweet & Maxwell Limited of
100 Avenue Road, London NW3 3PF
Typeset by J&L Composition, Filey, North Yorkshire
Printed in Great Britain by Athenaeum Press Ltd., Gateshead, Tyne &Wear

Reprinted with minor corrections 2005

No natural forests were destroyed to make this product;
only farmed timber was used and replanted

A CIP catalogue record for this book is available from the British Library
ISBN 0421 47150 6
© Roy Goode 2003

All rights reserved. Crown copyright material is reproduced with the
permission of the controller of HMSO and the Queen’s Printer of Scotland.

No part of this publication may be reproduced or transmitted in any
form or by any means, or stored in any retrieval system of any nature
without prior written permission, except for permitted fair dealing under
the Copyright, Designs and Patents Act 1988, or in accordance with
the terms of a licence issued the the Copyright Licensing Agency in
respect of photocopying and/or reprographic reproduction. Application
for permission for other use of copyright material including permission
to reproduce extracts in other published works shall be made to the
publishers. Full acknowledgement of author, publisher and source must

be given.



LEGAL PROBLEMS OF CREDIT
AND SECURITY



AUSTRALIA
Law Book Co.—Sydney

CANADA and USA
Carswell—Toronto

HONG KONG
Sweet & Maxwell Asia

NEW ZEALAND
Brookers—Wellington

SINGAPORE and MALAYSIA
Sweet & Maxwell Asia
Singapore and Kuala Lumpur



PREFACE

To my astonishment it is now 15 years since the appearance of the second edi-
tion of this little book. In that time much has happened. There have been a
great many decisions on security interests, from the High Court to the House
of Lords. Issues of characterisation, to which much space was devoted in the
previous editions, have continued to feature prominently as courts wrestle
with the question whether the contractual arrangements have created a secu-
rity interest and, if so, whether it is in the nature of a fixed charge or a float-
ing charge. An illuminating example is the series of decisions in the Cosslett
case culminating in Smith (Administrator of Cosslett (Contractors) Ltd.) v
Bridgend County Borough Council [2002] 1 A.C. 336. Happily the clarity of
Re Brightlife [1987] Ch. 200, temporarily blurred by decisions such as Re New
Bullas Trading Ltd. [1993] B.C.L.C. 1389, has been restored by the decision
of the Privy Council in Agnew v Commissioners of Inland Revenue [2001] 2
A.C. 710. Priority issues also remain a regular feature of case law, throwing
up a division of judicial opinion as to whether a negative pledge clause in a
charge affects subsequent incumbrancers or is purely contractual in effect
and continuing debate as to the resolution of the circularity problem which
arises where a company that has given a fixed charge expressed to be subor-
dinate to a floating charge goes into liquidation owing preferential debts.
There have also been some significant cases on the effect of an assignment in
breach of a no-assignment clause, in particular the decision of the House of
Lords in Linden Gardens Trust Ltd. v Lenesta Sludge( Disposals) Ltd. [1994]
1 A.C. 85.

The legislature has not been idle either, with further restrictions on the
enforcement of security given by a small company where the directors obtain
an automatic moratorium under the Insolvency Act 2000 by filing prescribed
documents with the court and, more dramatically, the almost total abolition
of the institution of administration receivership, as well as the elimination of
what remained of Crown preference, by the Enterprise Act 2002, though both
of these sets of provisions are more relevant to the companion volume in this
series, Principles of Corporate Insolvency Law (2nd ed.), than to the present
volume.

This shift in the balance of power from secured creditors to general credi-
tors and the potential beneficiaries of reorganisations of insolvent companies
appears to represent a belated reflection of the sympathies of the incompa-
rable Ambrose Bierce, whose Enlarged Devil’s Dictionary defines a (secured?)
creditor as:
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“One of a tribe of savages dwelling beyond the Financial Straights and
dreaded for their desolating incursions”,

while “debtor” receives the beneficent definition of:

“A worthy person, in whose interest the national debt should be so
managed as to depreciate the national currency.”

This seems particularly appropriate for inclusion in a preface written on
Budget day!

A subject that has assumed enormous importance in recent years is the
taking of security and quasi-security interests in corporate investment secu-
rities. The move from paper-based to electronic issue and transfer systems
(e.g. CREST) and, even more significantly, from directly held investment
securities to securities held through accounts with intermediaries, has thrown
up a complex of problems which in the United States have been largely
resolved in the revised Article 8 of the Uniform Commercial Code but with
which English law has yet to grapple, including such basic questions as the
nature of an account holder’s rights in securities credited to his account and
whether an account holder can look through his own intermediary to assert
claims against higher-tier intermediaries. Of great significance also is the
warmly welcomed 2002 EC Directive on Financial Collateral Arrangements,
which is designed to protect financial collateral against various possible
grounds of avoidance under insolvency law. Finally, in December 2002 there
was concluded the Hague Convention on the law applicable to certain rights
in respect of securities held with an intermediary, addressing an important
conflict of laws question, yet one on which there has hitherto been no
reported English case. These developments have led me to provide a substan-
tial new chapter on security interests in investment corporate securities,
which I hope will shed some light on dark places. In addition to the above
matters I have taken the opportunity to examine the characterisation of
transactions such as repos and sell/buy-backs and stock loans.

Apart from these developments, the interval since the second edition has
given me time for further reflection on a number of issues, leading to a sub-
stantial revision and expansion of the text, including a treatment of security
interests by attornment and novation and a rewriting of the chapters on set-
off and guarantees. And in relation to charge-backs, the hare which I started
in the first edition has now run its course and I have felt compelled to accept
that conceptual purity must give way to commercial needs and practices! But
my modest suggestion way back in 1982 that charge-backs were conceptually
impossible has at least served to stimulate jurisprudential debate, engaging
the attention of numerous academic and practising specialists here and
abroad and leading to the decision of a High Court judge (now in the Lords),
who adopted the suggestion, obiter dicta by judges in two Court of Appeal
cases (in one of which serious doubt was expressed as to the earlier ruling
while the other, which supported the ruling, was on behalf of a court which
included the quondam High Court judge himself) and an obiter dictum of the

Vi
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House of Lords disapproving of the obiter dictum of the second Court of
Appeal! How the doctrine of stare decisis is to be applied in this situation
remains unclear!

I have benefited over the years from many helpful discussions with fellow
academics, practitioners and students. I am indebted in particular to a num-
ber of friends and colleagues mentioned below for their assistance. The new
chapter on security interests in investment securities was considerably
improved as the result of comments by Philip Wood, Catherine Beahan and
Nick Segal of Allen and Overy, Guy Morton of Freshfields, Professor Dan
Prentice of Pembroke College, Oxford, Professor Jim Rogers of Boston
College, Jack Wiener, managing director and deputy general counsel of The
Depository Trust and Clearing Corporation, Kristen Geyer, managing direc-
tor and general counsel, and Diego Devos, director and deputy general coun-
sel, of Euroclear. Robert Stevens of Lady Margaret Hall, Oxford, and
Richard Hooley, currently at Fitzwilliam College, Cambridge, but shortly to
take up his appointment to a chair at King’s College, London, were kind
enough to read through the proofs and saved me from a number of errors and
omissions. I should also like to express my thanks to my former research
assistants, Rafal Zakrzewski and Bushra Razagq, for their help with literature
searches. My last but not least expression of appreciation is to Kate Hayes,
Senior Publishing Editor, and Melanie Pepper, Senior Project Editor, of
Sweet & Maxwell, for all their expertise and support in the production of this
new edition, which I hope will be found of assistance both to practising
lawyers and to students.

Roy Goode
Oxford
April 9, 2003
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PREFACE TO THE SECOND EDITION

This book began as a series of public lectures delivered at the Centre for
Commercial Law Studies, Queen Mary College, in 1982, the purpose of
which was to explore a range of fundamental legal concepts relating to secu-
rity and quasi-security interests, with particular reference to security in per-
sonal property. The large attendance at those lectures and the kind welcome
given both by academic and by practising lawyers to the first edition of this
book revealed a widespread recognition of the practical value of a concep-
tual approach in this complex field, and an awareness of the problems that
can result from a purely mechanical application of a set of detailed rules.

This new edition is not merely a technical update but is in many respects a
new book. I have now devoted two distinct chapters to the nature and forms
of consensual security and concepts of attachment and perfection. The
treatment of negative pledges has been substantially expanded, an analysis
offered of the legal nature of sub-participations in loan agreements and the
chapter on priorities has been enlarged to include an examination of twelve
typical priority problems and their solution. I have elaborated the discussion
of the vexed question whether a bank can take a charge over its own cus-
tomer’s credit balance, reinforcing the negative view expressed in the first edi-
tion which received judicial vindication in Re Charge Card Services Ltd.
[1986] 3 All E.R. 289. The chapter on set-off has been totally rewritten and
substantially extended. Dr. Rory Derham’s excellent new book Set off, which
I had the pleasure of evaluating as an external examiner when it was pre-
sented in its earlier form as a doctoral thesis at Cambridge University,
reached me too late to be reflected in the above chapter except by way of foot-
note reference. It is the first modern monograph on the subject and is
required reading for anyone interested in set-off.

By concentrating on fundamentals rather than on the minutiae of English
law I have sought to provide a text which will be of assistance to lawyers
throughout the Commonwealth. In this new edition I have drawn on many
Commonwealth decisions, particularly those from courts in Australia,
Canada and New Zealand, which have shed light on a number of complex
issues and which will, I believe, be as helpful to judges in this country as their
own decisions are to courts elsewhere in the Commonwealth.

I am indebted to all those who over the past few years have helped to
clarify my thinking or have drawn my attention to cases and problems of
which I might otherwise have remained unaware. They are too numerous to
mention by name but include my academic colleagues, my students and
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friends in the practising profession. I owe a particular debt to Philip Wood of
Allen and Overy, who has allowed me freely to draw on his encyclopaedic
knowledge of finance and security in general and of set-off in particular; to
David Weed of Victor Mishcon & Co., who helped me with a practical point
on searches in the Companies Registry; and to the various banks and firms
of City solicitors who invited me to present in-house seminars on Charge
Card and related problems and helped me to sharpen the argument, even at
the expense to them of an inconvenient conclusion! I should also like to
express my thanks to the editorial team at Sweet & Maxwell, and to Sheila
Aked for preparing the index. Finally, I am indebted to Queen Mary College
for granting me sabbatical leave to complete a new edition of this and other
works.

The law is stated on the basis of the materials available to me at February
1, 1988.

Centre for Commercial Law Studies, R. M. Goode
Queen Mary College,

London.

February 17, 1988
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My purpose in delivering the lectures reproduced in this book has been to
explore some of the fundamental legal conceptions underlying the more
important types of commercial security and to suggest that a number of
conventional propositions relied on in everyday practice are conceptually
unsound. In some cases the analysis leads to the conclusion that a particular
form of security is less effective than previously supposed. Examples are the
provision for equal and rateable security in negative pledge clauses; agree-
ments purporting to create a charge in favour of a bank over its customer’s
credit balance; the registration of details of restrictions in a floating charge;
and the use of automatic crystallisation clauses on the mistaken assumption
that crystallisation necessarily establishes priority over a subsequent security
interest. In other cases, my task has been the more agreeable one of seeking
to show that apparent weaknesses in a creditor’s security do not in fact
exist—for example, the so-called “flawed” asset created when restrictions are
imposed on the withdrawal of a deposit; the use of a provision in a guaran-
tee which, far from prohibiting the surety from proving in competition with
the creditor, requires him to do so and to hold any dividends on trust for the
creditor.

That the practitioner is keenly interested in legal theory, however abstract,
affecting commercial transactions was amply demonstrated by the large num-
ber of lawyers, bankers and businessmen who attended these lectures. I am
indebted to my audience for several thought-provoking questions and illumi-
nating comments, and in preparing the written text I have revised and slightly
expanded the material to take account of some of the more important points
made. I have also taken the opportunity to update the treatment of the law,
which is believed to be correctly stated as at September 14, 1982.

Centre for Commercial Law Studies, R. M. Goode
Queen Mary College,

London.

1982.

xi



TABLE OF CASES

ABN Amro Bank NV v Chiyu Banking Corp. Ltd [2000] 3 H.K.C. 381 . . . 4-20, 5-51
ASRS Establishment Ltd (In Administrative Receivership and Liquidation),

Re; sub nom Lawrence v Buchler; DQ Henriques Ltd v Buchler; Buchler v

DQ Henriques Ltd [2002] B.C.C. 64; [2000] 2 B.C.L.C.631,CA........... 4-12
Abbey National Building Society v Cann [1991] 1 A.C. 56;[1990] 2 W.L.R. 833;

[1990] 1 All E.R. 1085; [1990] 2 F.L.R. 122; (1990) 22 H.L.R. 360; (1990) 60

P. & C.R. 278; (1990) 87(17) L.S.G. 32; (1990) 140 N.L.J. 477; The Times,

March 30,1990, HL . ... ... et 5-64
Abousaff v Abacus Cities Ltd [1981]4 WW.R. 660 .. .................... 7-65
Actionstrength Ltd (t/a Vital Resources) v International Glass Engineering SpA;

sub nom. Actionstrength Ltd v International Glass Engineering In.Gl.LEn

SpA; Actionstrength Ltd v International Glass Ltd [2003] U.K.H.C. 17;

[2003] 2 Al E.R. 615, HL; [2001] EWCA Civ 1477;[2002] 1 W.L.R. 566; [2002]

4 All E.R. 468; [2002] C.L.C. 153; [2002] B.L.R. 44; [2002] T.C.L.R. 10; The

Indepenident,; December3; 2000, GA: . cc.scirsmisom g cimpessnsmssns 8-02
Aectra Refining and Manufacturing Inc v Exmar NV (The New Vanguard and

The Pacifica) [1994] 1 W.L.R. 1634; [1995] 1 All E.R. 641; [1995] 1 Lloyd’s

Rep. 191; The Times, August 15, 1994; The Independent, August 22, 1994

(C8):CA ¢ oo vs oo man smros sisin s o siasy €0 els slais £ 505w 742, 7-45, 7-73
Agnew v Commissioners of Inland Revenue. See Brumark Investments Ltd,

Re; sub nom. Inland Revenue Commissioner v Agnew; Agnew v Inland

Revenue Commissioner [2001] UKPC 28; [2001] 2 A.C. 710; [2001] 3 W.L.R.

484; [2001] Lloyd’s Rep. Bank 251; [2001] B.C.C. 259; [2001] B.C.L.C. 188;

The Independent, July 16, 2001 (C.S.),PC(NZ) ................... 1-25, 1-67
Agra and Masterman’s Bank, Re; Ex p. Asiatic Banking Corp. (1867) L.R. 2

o 3 e Lo ekl et 7-26, 7-69
Alberta Paper Co. Ltd v Metropolitan Graphics Ltd (1983) 49 C.B.R. (2d) 63 .. 4-42
Alexander v Steinhardt Walker & Co. [1903] 2 K.B. 208, KBD ............. 3-19
Aluminium Industrie Vaassen BV v Romalpa Aluminium [1976] 1 W.L.R.

676; [1976] 2 All E.R. 552; [1976] 1 Lloyd’s Rep. 443; 120 S.J. 95,

AL %o 5 5 L2455 w8 o s oie s o oo 0 e 1ot o il 0w 3 50 8 s e 0 35 5 16 0 1-31, 3-25
Amalgamated Investment and Property Co., Re [1985] Ch. 349; [1984] 3 W.L.R.

1101;[1984] 3 AIl E.R. 272; [1985] F.L.R. 11; (1985) 82 L.S.G. 276; (1984) 128

S T8, CIIDD . . o5 s 5055 5 55 60 e i o o o i wam o o 1o 50 o & 5 o 32 g 5 = o £ T 8 8-32
AmSouth Bank NA v J & D Financial Corp. (1996) 679 So 2d 695 .......... 1-80
Anderson (A Bankrupt), Re [1911] 1 K.B.896, KBD ..................... 3-15
Andrabell, Re [1984] 3 Al E.R.. 407, ChiD :cvsmeciseomnssnsinnssan 1-31, 7-85
Ankar Pty Ltd v Westminster Finance (Australia) Ltd (1987) 70 A.L.R. 641;

L62:C UL R, 5B ., i wiiie oo s o 58t iy rois) o 0D 5 o s S S s el 6 i 8-14
Annangel Glory Compania Naviera SA v M Golodetz Ltd (The Annangel

Glory) [1988] 1 Lloyd’s Rep. 45; [1988] PC.C.37,QBD. . ........... 1-25, 2-15

Aries Tanker Corp v Total Transport Ltd (The Aries) [1977] 1 W.L.R.
185; [1977] 1 All E.R. 398; [1977] 1 Lloyds Rep. 334; 121 S.J. 117,
I o e o s s e s ke = foadTie 7-60, 7-72



TABLE OF CASES

Armagh Shoes, Re [1982] N.I. 59; [1984] BC.L.C. 405 ............... 4-14, 4-21
Armour v Thyssen Edelstahlwerke AG [1991] 2 A.C. 339; [1990] 3 W.L.R. 810;
[1990] 3 All E.R. 481;[1991] 1 Lloyd’s Rep. 95; 1990 S.L.T. 891; [1990] B.C.C.
925; [1991] B.C.L.C. 28; (1990) 134 S.J. 1337; The Times, October 25, 1990,

BHIL . e v e o oo s men o oo Shiog B 5 6, 655 06 T By 8 e e 9 1-30
Arranging Debtor No. A. 1076 [1971]N.I.96 .............. ... ... 8-18
Ashby Warner & Co. Ltd v Simmons [1936] 2 A E.R. 697 ................ 1-34
Ashley Guarantee (formerly Gulf Guarantee Bank) v Zacaria [1993] | W.L.R.

62;[1993] LANLER. 254, CA ..... .o wiai s smss s se o amaeaias eueme 7-71
Askrigg Pty Ltd v Student Guild of the Curtin University of Technology (1989)

TRINLSIWILELR. T3B: . oo woie oo wmsm o ciis e 65 558 5 HE 265 G0 488560 Ba 0 s 2-10

Atlantic Computer Systems Plc (No.1), Re [1992] Ch. 505; [1992] 2 W.L.R. 367;
[1992] 1 All E.R. 476; [1990] B.C.C. 859; [1991] B.C.L.C. 606; Financial

Times, August 1, 1990, CA. . .. ... ... ... ... .. 4-04, 4-13, 4-15
Atlantic Medical, Re [1992] B.C.C. 653; [1993] B.C.L.C.386 .......... 4-13,4-15
Automatic Bottle Makers Ltd, Re; sub nom. Osborne v Automatic Bottle

Makers Ltd [1926] Ch. 412, CA . . ... .. .. i 542

BICC Plc v Burndy Corp. [1985] Ch. 232; [1985] 2 W.L.R. 132; [1985] 1 All
E.R. 417; [1985] R.P.C. 273; (1984) 81 L.S.G. 3011; (1984) 128 S.J. 750, CA
7-02, 7-05, 7-41, 7-48, 7-52, 7-55, 7-61

Bailey v Barnes: [1894] 1 Ch. 25, ICA .o wen s cmsmamse sams swem e o 5-09
Railey v Finch (1871) LR TQIBL 34 ¢ oo v aimensis o emusmnmn wws s wms on 7-07
Banco Central SA v Lingoss & Falce Ltd (The Raven) [1980] 2 Lloyd’s Rep. 266,

OBDD: 2 s iz o555 5505 608 18 B & 6 ¥R 5.6 £ 50 5 000 16 e o 90 55908 B & g e 8w 8 e s 7-53, 7-67

Bank of Boston Connecticut (formerly Colonial Bank) v European Grain &
Shipping Ltd (The Dominique); sub nom. Colonial Bank v European Grain
& Shipping Ltd [1989] A.C. 1056; [1989] 2 W.L.R. 440; [1989] 1 All E.R. 545;
[1989] 1 Lloyd’s Rep. 431; (1989) 86(11) L.S.G. 43; (1989) 133 S.J. 219,

HIs ca: 55 saiimsms sne@ias shisoets fusGafs oosn s sbEmives0iEs FRE g 7-50
Bank of Credit and Commerce International SA (In Liquidation) v Simjee
99T CL.C. U35, CA: s 5 s s msen sasmens 585946 amswagmesete §mins 8-06

Bank of Credit and Commerce International SA (In Liquidation) v Al-Saud
[1997] 6 Bank. L.R. 121;[1997] B.C.C. 63;[1997] 1 B.C.L.C. 457; (1996) 93(36)
L.S.G. 35; (1996) 140 S.J.L.B. 209; The Times, August 12, 1996, CA . .. 7-82, 7-87

Bank of Credit and Commerce International SA (In Liquidation) (No. 8), Re;
sub nom. Morris v Rayners Enterprises Inc; Morris v Agrichemicals Ltd
[1998] A.C. 214; [1997] 3 W.L.R. 909; [1997] 4 All E.R. 568; [1998] Lloyd’s
Rep. Bank. 48; [1997] B.C.C. 965; [1998] 1 B.C.L.C. 68; [1998] B.P.I.R. 211;
(1997) 94(44) L.S.G. 35; (1997) 147 N.L.J. 1653; (1997) 141 S.J.L.B. 229; The
Times, November 13, 1997, HL; affirming [1996] Ch. 245; [1996] 2 W.L.R.

631; [1996] 2 All E.R. 121; [1996] B.C.C. 204; [1996] 2 B.C.L.C. 254; (1996)

140 S.J.L.B. 36; The Times, January 8, 1996, CA............. 1-19, 1-21, 140,
3-12, 7-84, 7-93, 7-95

Bankes v Jarvis [1903] 1 KLB. 549 . ... ... 7-53
Banner v Berridge (1880-81) L.R. 18 Ch.D.254,ChD ................... 1-69

Banque Worms v Owners of the the Maule (The Maule) [1997] 1 W.L.R. 528;
[1997] 1 Lloyd’s Rep. 419; [1997] C.L.C. 789; (1997) 141 S.J.L.B. 65, PC

(HK) . oo e e e e 6-30
Barclays Bank International Ltd v Levis Bros (Bradford) Ltd [1977] 1 Lloyd’s

RED: D o sz simsisiims siie e 18 o oie s @85 80T 6 @A 510466 E B s s @ uEa%he@s s 7-34
Barclays Bank Ltd v Okenhare [1966] 2 Lloyd’s Rep. 87,QBD .. ............ 7-32

Barclay’s Bank Ltd v Willowbrock International Ltd [1987] 1 ET.L.R. 386 ... .3-36

Barleycorn Enterprises Ltd, Re; sub nom. Mathias & Davies v Down
(Liquidator of Barleycorn Enterprises Ltd) [1970] Ch. 465; [1970] 2 W.L.R.
898;[1970] 2 Al E.R. 155; (1970) 114 SJ. 187, CA . .. .. ... ....... 5-65, 5-67

Barnard v Hunter (I1865) 2 Jur; NiS: 1213 .. ccvv vusmevs smews snamsas sosig 7-67

Xviil



TABLE OF CASES

Barned’s Banking Co. Ex p. Joint Stock Discount Co., Re (1874-75) L.R. 10

Ch, ApD. 198, CA . . . - oo o ivinnee 2 68 Sl 6,508 658 0 506 4P 385 3 e 53 8-35
Basten v Butter (1806) 7 East. 479 .. ... ... ... .. 7-71
Bauer v Bank of Montreal (1980) 110 D.L.R. (3d)424 ................... 8-15
Bell v London & North Western Rly Co. (1852) 15 Beav. 248 .............. 3-19
Bence v Shearman [1898] 2 Ch. 582, CA .......... .. ... ..ot 2-20, 5-08
Benedict v Ratner, 268 U.S. 354; 45 S.Ct. 566; 69 L.Ed. 991 (1925) .......... 4-02
Benjamin Cope & Sons Ltd, Re; sub nom. Marshall v Benjamin Cope & Sons

Lt [1914] 1 Chi 800 Gh D < i cse o v nse s 25 ss 565 i = 4-06, 5-40, 5-42
Bennett:-v'White [1910] 2TK.B: 643 .« =:cn sz sssesas so5s 505 drogan s sh i 7-62

Bhogal v Punjab National Bank; Basna v Punjab National Bank [1988] 2 All
E.R. 296; [1988] F.L.R. 97; [1988] 1 ET.L.R. 161; The Times, November 25,

HOBTL AL 555 5% rie ok e i ol o ool oo s st o Smi o oxcpnsns 4 8.3 o & s 7-50, 7-53
Biggerstaff v Rowatt’s Wharf Ltd; Howard v Rowatt’s Wharf Ltd [1896] 2 Ch.

TR 6 PR SR S SO 5-48, 7-66
Bim Kemi v Blackburn Chemicals Ltd [2001] 2 Lloyd’s Rep. 92 . .. 7-50, 7-51, 7-56
Blackburne; Re ((1892) 9 MOLE. 249 . ... « . i 5 505508 s mieisinrs 5o a6 s 6 675 5 8-19, 8-32
Blakeley, Re (1892) O MOTEL LT3 .z ss = wmve s s 550m 615 6 5 8 S@EE & S50 506 =5 51 0 8-32
Blakely Ordnance Co:; Rei (1867): LR 3Ch: 154 ¢ «: suiswn aseaes -« ooesinms s 7-69
Boambee Bay Resort Pty Ltd v Equus Financial Services Ltd (1991) 26

NISTWILR: 28U . 55505505 555 5 51 & o ook o 5818 s s oS 1 8 i o e o 8 B 4-11
Bond Brewing v National Australia Bank (1990) 1 A.C.SR.445 ............ 1-78
Bond Worth Ltd, Re [1980] Ch. 228;[1979] 3 W.L.R. 629;[1979] 3 All E.R. 919;

1238J.216,ChD ....... ... ..., 1-28, 1-31, 1-32, 4-04, 4-20, 4-27
Borax Co., Re; sub som. Foster v Borax Co. [1901] 1 Ch. 326, CA ... ... 4-03, 5-39

Borden (UK) Ltd v Scottish Timber Products Ltd [1981] Ch. 25;[1979] 3 W.L.R.

672;[1979] 3 Al E.R. 961;[1980] I Lloyd’s Rep. 160; 123 S.J. 688, CA .. 1-31, 1-32
Bradford Old Bank v Sutcliffe [1918] 2K.B: 833 ..::.ccovivivivvenecesns 7-35
Brice v Bannister (1877-78) L. R.3Q.B.D. 569, CA ...................... 3-32
Brightlife Ltd, Re [1987] Ch. 200; [1987] 2 W.L.R. 197; [1986] 3 All E.R. 673;

[1986] P.C.C. 435; (1987) 84 L.S.G. 653; (1987) 131 S.J. 132, Ch D. . . . 1-39, 2-21,

3-27,4-13, 4-14, 4-15, 4-16,

4-21, 4-26, 4-31, 449, 4-50, 4-53

Briscoe v Hill (1842) IO M. & W. 735 ... ... e 7-43
Bristol and West Building Society v Mothew (t/a Stapley & Co.); sub nom.

Mothew v Bristol and West Building Society [1998] Ch. 1; [1997] 2 W.L.R.

436;[1996] 4 All E.R. 698; [1997] PN.L.R. 11; (1998) 75 P. & C.R. 241;[1996]

E.G.C.S. 136; (1996) 146 N.L.J. 1273; (1996) 140 S.J.L.B. 206; [1996] N.P.C.

126; The Times, August 2, 1996, CA . . .. .. ... .. .. ... .. 8-13
British Anzani (Felixstowe) Ltd v International Marine Management (UK) Ltd

[1980] Q.B. 137; [1979] 3 W.L.R. 451; [1979] 2 All E.R. 1063; (1980) 39 P. &

C.R. 189; (1978) 250 E.G. 1183; 123 S.J. 64,QBD ....... 7-50, 7-51, 7-59, 7-60
British Eagle International Airlines Ltd v Compagnie Nationale Air France

[1975] 1 W.L.R. 758; [1975] 2 All E.R. 390; [1975] 2 Lloyd’s Rep. 43; 119 S.J.

T - e P 5-59, 7-30, 7-31
Brown v Cotk [1985] B.CLIC. 363 . .<n scsmnssasassnmons oo s s mes s 8-12
Brown Shipley & Co v Alicia Hosiery [1966] 1 Lloyd’s Rep. 668; 116 N.L.J.

LIA4, CAL . . cisa 5 o550 5555 5 315 5765 s om et e 1 s imtia a1 65 w8k o s iy S5 508 6 7-57
Brueckner v Satellite Group (Ultimo) Pty Ltd [2002] NSSW.S.C. 378 ......... 8-14
Brumark Investments Ltd, Re; sub nom. Inland Revenue Commissioner v

Agnew; Agnew v Inland Revenue Commissioner [2001] UKPC 28; [2001] 2

A.C. 7105 [2001] 3 W.L.R. 454; [2001] Lloyd’s Rep. Bank. 251; [2001] B.C.C.

259; [2001] 2 B.C.L.C. 188; The Independent, July 16, 2001 (C.S); Daily

Telegraph, Junie 12,2001, PC (NZ): « - vio 5555 & osis s s 1-04, 1-25, 1-33, 1-39,

1-65, 3-04, 4-02, 403, 404,
4-05, 4-06, 4-13, 4-15, 4-16, 4-20

Xix



TABLE OF CASES

Buhr v Barclays Bank Plc [2001] EWCA Civ 1223; [2002] B.PLR. 25; [2001] 31
E.G.C.S. 103; (2001) 98(31) L.S.G. 38; [2001] N.P.C. 124; [2002] 1 P. & C.R.

DT TN 106 e w0 e 5 . b o 1w momtin i o st 00 ST (e 8 90 8. S 18 1-59
Burgess v Auger, Burgess v Vanstock Ltd [1998] 2 B.C.L.C.478,ChD ....... 8-13
Burlinson v Hall (1883-84) L. R. 12Q.B.D.347,QBD .................... 1-51
Business Computers Ltd v Anglo-African Leasing Ltd [1977] 1 W.L.R. 578;

[1977] 2AIL B R. 741; 121 8.J. 201, Ch Do o : s0v vtz cnisasws » 3-21, 4-60, 7-66
By Appointment (Sales) Ltd v Harrods Ltd (1977) unreported ............. 2-39
CCG International Enterprises, Re [1993] B.C.C. 580; [1993] B.C.L.C.

L o) 515 e e 0 ol S et e s ot s it R i e o 4-17,4-26
C L Nye Ltd, Re [1971] Ch. 442; [1970] 3 W.L.R. 158; [1970] 3 All E.R. 1061;

TIA:ST BIB CA oo s iio oim oot i mim et i s i, o 5 e 1 8 o o1 i 2 1 B8 e 2-25
Cairney v Back [1906] 2 K.B. 746, KBD .. .. ............ .. ... 5-45

Camdex International Ltd v Bank of Zambia [1998] Q.B. 22; [1996] 3 W.L.R.
759;[1996] 3 All E.R. 431; [1996] C.L.C. 1477; The Times, April 8, 1996, CA. . 3-39
—— v —— (No. 3) [1997] 6 Bank. L.R. 44; [1997] C.L.C. 714; The Times,

January 28, 1997 . oo . oie 0 g i an s is n 6 A 6 S B TS S e e 7-34
Canadian Commercial Bank [1986] S WWR. 531 . ....ccconvoviarosunios 1-82
Capital Finance Co Ltd v Stokes [1969]Ch 261 ......................... 3-25

Carreras Rothmans Ltd v Freeman Mathews Treasure Ltd (In Liquidation)
[1985] Ch. 207; [1984] 3 W.L.R. 1016; [1985] 1 All E.R. 155; [1985] P.C.C. 222;

(1984) 81 L.S.G. 2375; (1984) 128 S.J. 614, Ch D .......... ... .. ...... 1-34
Carter v Wake (1876-77) L. R. 4 Ch.. D605, Ch:D .25z osiie i s wms oisw 1-43
Castell & Brown Ltd, Re; sub nom. Roper v Castell & Brown Ltd [1898] 1 Ch.

BT CRID . s 50 -5 im0 6 306 5 R 505 & 5 ol o 56 8 i gl 5-39
Cebora SNC v SIP Industrial Products [1976] 1 Lloyd’s Rep. 271, CA .. ...... 7-57
Channel Airways Ltd. v City of Manchester [1974] 1 Lloyd’s Rep. 456 ....... 5-36

Charge Card Services Ltd, Re [1989] Ch. 497; [1988] 3 W.L.R. 764; [1988] 3

All E.R. 702; (1988) 4 B.C.C. 524; [1988] B.C.L.C. 711; [1988] P.C.C. 390;

[1988] Fin. L.R. 308; (1989) 8 Tr. L.R. 86; (1988) 85(42) L.S.G. 46; (1988)

138 N.L.J. Rep. 201; (1988) 132 S.J. 1458; The Times, July 7, 1988; The

Independent, July 6, 1988, CA; affirming [1987] Ch. 150; [1986] 3 W.L.R.

697; [1986] 3 All E.R. 289; [1987] B.C.L.C. 17; [1987] P.C.C. 36; [1987]

E.C.C. 91; [1987] Fin. L.R. 1; (1986) 83 L.S.G. 3424; (1986) 130 S.J. 801,

ChB v cine os vs wmems 55 5 2mmsa s s 1-20, 3-12, 7-11, 7-32, 7-35, 7-95
Chatles v.Jones:(1887) L.R. 35 Ch: D544, ChD ... .o oov s 50 wiloevsisin moie o 1-69
Chase Corp. (Australia) Pty Ltd v North Sydney Brick and Tile Co. Ltd (1994)

AGCISIR. S8: s 1 5150 5 500 o oyor o oo a1 06wt ion 5 o 13 mniess B 58 o s & e 5-33
Chatterton v Maclean [1951] 1 AE.R. 761, KBD ...................... 8-10
Cheah Theam Swee v Equiticorp Finance Group Ltd [1992] 1 A.C. 472; [1992]

2 W.L.R. 108; [1991] 4 All E.R. 989; [1992] B.C.C. 98; [1992] B.C.L.C. 371;

(1992) 89(1) L.S.G. 32; (1991) 135 S.J.L.B. 205; [1991] N.P.C. 119; The Times,

November 21, 1991, PC{INZ), : « . s 515 o5 vt s mvs 505 5, 5 6805 6153 0 5% £ 15 1-80, 5-32
China and South Seas Bank Ltd v Tan [1990] 1 A.C. 536; [1990] 2 W.L.R. 56;

[1989]3 ALLE.R. 839;[1990] I Lloyd’s Rep. 113;(1989) 86(46) L.S.G. 37;(1989)

139 N.L.J. 1669; (1990) 134 S.J. 165; The Times, November 14, 1989; The

Independent, January 2, 1990; Daily Telegraph, January 29, 1990, PC (HK) . . . 8-13
Chow Yoong Hong v Choong Fah Rubber Manufactory [1962] A.C. 209; [1962]

2 W.L.R. 43;[1961] 3 Al E.R. 1163; 105S.J. 1082, PC . ............ 1-35, 3-05
Christie v Taunton, Delmard, Lane & Co. [1893]2Ch. 175 . ............... 7-66
Christonette International, Re [1982] 1 W.L.R. 1245; [1982] 3 All E.R. 225;

(1982) 79 LS:G: 1025:126 S.J. 561, Ch D - . i o cmtie s v 8151 5l 5508 = rore 5-65
Church of England Building Society v Piskor [1954] Ch. 553; [1954] 2 W.L.R.

952;[1954]2 ALER.85;98S.J.316,CA .....c.iovviiiiminnnnn. 5-63, 5-64
Cimex Tissues Ltd, Re [1994] B.C.C. 626; [1995] 1| B.C.L.C.409,ChD ....... 4-12

XX



TABLE OF CASES

City Equitable Fire Insurance Co. Ltd, Re; sub nom. City Equitable Fire
Insurance Co. Ltd v Liverpool and London Globe Insurance Co. Ltd [1930]

DN, 293, M0A ... oo oeie ote o e oo ot s B0 i ot o i ot o 5 e e 01§ 5 Y ) 1-36
Citicorp Australia Ltd v Hendry (1985) 4 NSWL.R. 1 ................... 8-15
Clayton’s Case; sub nom. Devaynes v Noble [1814-23] All E.R. Rep. 1; (1816)

1 IVIEE. 572 & & oot siornt vimts s ot s 16 s e e s o0 6t o 56 o n o cee T oy 06 0 b 5-19, 5-20, 8-06
Clough Mill Ltd v Martin [1985] 1 W.L.R. 111; [1984] 3 All E.R. 982; (1985) 82

L.S.G. 116; (1985) 82 L.S.G. 1075; (1984) 128 S.J. 850, CA ... ....... 1-31, 1-32
Coakley v-ALZENt CL9IBY, . . .« oo s o s o v o < o) 50 65 s 550 4 1 0 06 3550 g s 500 5t 1-34

Coca-Cola Financial Corp. v Finsat International Ltd (The Ira) [1998] Q.B. 43;
[1996] 3 W.L.R. 849; [1996] 2 Lloyd’s Rep. 274; [1996] 2 B.C.L.C. 626; [1996]
C.L.C. 1564; The Times, May 1, 1996; Lloyd’s List, June 5, 1996, CA . . . 7-26, 7-69

Cochrane v Moore: (1890) L.R. 25 Q.B.D. 57,/ CA ..cus w5 s s s s o sims aimoe 2-11
Colling, Re[1925] Gh. 556, Ch D! . e soz.05 smnvims 55 S5 is 5isme s s 2-13, 7-96
Colonial Bank v Hepworth (1887) L.R. 36 Ch. D.36,ChD ............... 1-47

Colonial Mutual General Insurance Co. Ltd v ANZ Banking Group (New
Zealand) Ltd [1995] 1 W.L.R. 1140; [1995] 3 All E.R. 987; [1995] 2 Lloyd’s
Rep. 433; [1995] 4 Re. L.R. 275; (1995) 92(28) L.S.G. 39; (1995) 139 S.J.L.B.

152, [1995] N.P.C. 111; Eloyd's List, July 11, 1995 (I.D.), PC(NZ) . . .. . .- . 1-52
Colonial Trusts Corp. Ex p. Bradshaw, Re (1880) L.R. 15 Ch. D. 465, Ch D .. .4-32
Colt Telecom Group plc, Re (No. 2) [2002] EWHC 2815(Ch.) ............. 6-13
Commercial Bank of Australia Ltd v Official Assignee of the Estate of EJohn

Wilson & Co. [1893] A.C. I8, PC(AuUS). . .. ..ot ii i 8-18
Commercial Bank of Tasmania v Jones [1893] A.C. 313, PC (Aus) .......... 8-14

Commissioner of Stamp Duties (Queensland) v Livingston [1965] A.C. 694;
[1964] 3 W.L.R. 963; [1964] 3 All E.R. 692; (1964) 43 A.T.C. 325; [1964] T.R.

351; 108 S.J. 820, PO (AUS) <0 o - e« osie ooie oo ore vt te oo o v oo min @l s foia o in gt o 1-28
Compaq Computer Corp. v Dell Computer Corp. Ltd [1992] B.C.C. 484; [1992]

FUSIR: 93, CHID i b5 e aumeaimio o eioin o mte o m s sio o 55w 3080055 5 im0 6 3 B H 58 s 5-36
Compaq Computers Ltd. v Abercorn Group Ltd. [1991] B.C.C. 484 ......... 5-09
Conley, Re [1938] 2 ALE.R. 127 .. ... ... e 1-15, 8-19
Connolly Bros Ltd (No.2), Re; sub nom. Wood v Connolly Bros Ltd (No.2)

[1912] 2/Chi 25, CA. ..« i vvooevnseis simio s wn s siois oo e o5 5 55 o s win o oo o0 e 5-62

Continental Illinois National Bank & Trust Co of Chicago v Papanicolaou

(The Fedora, The Tatiana and The Eretrea IT) [1986] 2 Lloyd’s Rep. 441;

[1986] Fin. L.R. 373; (1986) 83 L.S.G. 2569; The Times, July 15, 1986, CA .. 7-35
Continental Oxygen Co. Re; sub nom. Elias v Continental Oxygen Co. [1897] 1

e VR 1 [ B e D S SRR P 4-60
Copperv: Pepys (1741)1 Atle. 10T . .oooissvas wnmn simsaas o055 580 s /5 5 2w 8-35
Coopers & Lybrand Ltd v National Caterers Ltd (1982) 47 C.B.R.(N.S.) 57 ...5-45
Cosslett (Contractors) Ltd, Re; sub nom. Clark (Administrator of Cosslett

(Contractors) Ltd) v Mid Glamorgan CC [1998] Ch. 495; [1998] 2 W.L.R.

131; [1997] 4 All E.R. 115; [1997] B.C.C. 724; [1999] 1 B.C.L.C. 205; 85

BLR. LCA. . . .covomsmasansssnis 1-26, 1-33, 1-42, 1-49, 1-51, 2-15, 4-06
Coulthart v Clementson (1879-80) LR. 5Q.B.D.42,QBD ................ 8-05
Countrywide Banking Corp. Ltd v Dean (Liquidator of CB Sizzlers Ltd) [1998]

A.C. 338; [1998] 2 W.L.R. 441; [1998] B.C.C. 105; [1998] 1 B.C.L.C. 306;

[1998] B.PI.R. 676; (1998) 142 SJL.B.53, PC(NZ). . .................. 5-39
Covacich v Riordan [1994] 2 NZ.LR.S02 ........................ 4-32,4-53
Cox v Dublin City Distillery Co [1906] LR. 446 ... ...................... 5-40
Cox Moore v Peruvian Corp. Ltd [1908] 1 Ch. 604, Ch D ................. 5-39
Crompton & Co. Ltd, Re; sub nom. Player v Crompton & Co. Ltd [1914] 1 Ch.

954, ORI, . c.e 555 s0 8 o 50515 5.5 1 o o) e ot 3 i s 8 1 8 A S 6 ] 2 4-31,4-32
Cummins v Shand (1860) SH. & N.95 . .. ... ... ... ... ... . ... 7-32
Curran v Newpark Cinemas [1951]1 AIE.R. 295, CA . .................. 3-19
Curtain Dream v Churchill Merchandising [1990] B.C.C. 341; [1990] B.C.L.C.

02 5 o el e o e LT i) ) e bt e B B e S P 1-37, 3-04, 3-08

XXi



TABLE OF CASES

D. Galambos & Son Pty Ltd v McIntyre (1975) SA.CTR.10 ............. 7-50
David Allester Ltd, Re [1922] 2 Ch. 211; (1922) 11 LI L. Rep. 52, Ch D
2-10, 3-25, 4-19

Davies v Humphreys (1840) 6 M. & W. 153 .. ... ... ... ... ... ........ 8-11
Davis v Hedges (I8T1) L. R. 6:Q:B. 687 ... ..c.cvoiois sisns 5505 » s bis bios aiseus; s ats o o 7-73
Dawson v Isle [1906] 1 Ch. 633, ChD ....................... 3-27,3-28,4-14
De Leeuw, Re; Jakens v Central Advance & Discount Corp. Ltd [1922] 2 Ch.

SR CTE D g st w610 oot o 1w s esmots el s i ks s G o 105505 50 2 [0 i o 8 5-22
De Mattos v Gibson (1858)4 De G- & J. 276 . ... ....cciiiiivineennnsnn 1-78

De Vigier v Inland Revenue Commissioners [1964] 1 W.L.R. 1073; [1964] 2 All
E.R. 907; 42 T.C. 25; (1964) 43 A.T.C. 223; [1964] T.R. 239; 108 S.J. 617,

Dearle:y Hall (I828) 3TRUSS L 2 = ; scs s o suw o5 win o s 50 5 5 508 5 et & s 2-18, 3-13, 3-32,
4-42, 5-08, 5-15, 5-28, 5-36,
5-39, 5-51, 5-75, 6-14, 6-23, 6-24, 6-26, 6-28

Deering v Earl of Winchelsea (1787) 2 Bos. & Pul. 270 ................... 8-12
Dempsey and National Bank of New Zealand v Trader’s Finance Corp. Ltd

[M933] NLZL.R.I258 . .« ot vonvvvaman e csassnsmsmsmasmainessenamss 5-39
Deputy Commissioner of Taxation v Horsburgh [1984] VR. 773 . ... ... 4-53, 5-60
Devaynes v Noble, Clayton’s Case (1816) 1 Mer. 572 ... .................. 5-19
Diplock;, Re [1948]/Chi 465 . s corws sz c v s s o s smss wsn s s o s s 1-31
Direct Acceptance Corp. v Bank of New South Wales (1968) 88 W.N. (N.S.W.)

(PC DD ADB 506555 55 oo um o iorw v is s omts s sonie somis i s on i o o ce oot 4 a0 it e s 7-32
Discount Records Ltd v Barclays Bank Ltd [1975] 1 W.L.R. 315; [1975] 1 All

E.R. 1071; [1975] 1 Lloyd’s Rep. 444; (1974) 119 S.J. 133,ChD ... ........ 7-58
Dodds v Hills (1865) 2 H. & M. 424 . . ... ... .. .. .. ... 5-09

Don King Productions Inc v Warren (No.1) [2000] Ch. 291; [1999] 3 W.L.R.

276; [1999] 2 All E.R. 218; [1999] 1 Lloyd’s Rep. 588; [2000] 1 B.C.L.C. 607;

[1999] E:M.L.R. 402; The Times, February 9, 1999; The Independent, January

25, 1999 (C.S.), CA; affirming [1998] 2 All E.R. 608; [1998] 2 Lloyd’s Rep.

176; [1998] 2 B.C.L.C. 132; [1998] R.P.C. 817; (1998) 95(21) L.S.G. 24; (1998)

142 S.J.L.B. 162; The Times, April 13,1998, Ch D . .................... 3-42
Donald v Suckling (1865-66) L.R. 1 Q.B.585,QB ............. 1-43, 1-79, 3-42
Downsview Nominees Ltd v First City Corp. Ltd (No.1); sub nom. First City

Corp. Ltd v Downsview Nominees Ltd (No.l) [1993] A.C. 295; [1993] 2

W.L.R. 86; [1993] 3 All E.R. 626; [1993] B.C.C. 46; [1994] 2 B.C.L.C. 49;

(1992) 89(45) L.S.G. 26; (1992) 136 S.J.L.B. 324; The Times, December 15,

1992; The Independent, December 14, 1992 (C.S.) PC (NZ); reversing in part

[1990] 3: N Z.1L:R:. 265, HE (NZ), <55+ o5 550 5 05 516 555 56 5058 80500 » v 3 5 5 ons 8-13
Dublin City Distillery Ltd v Doherty [1914] A.C. 823, HL .. ............... 2-10
Duncan Fox & Co. v North and South Wales Bank, Robinson & Co. v North

and South Wales Bank (1880-81) L R. 6 App. Cas. I, HL ............... 8-19
Durham Bros v Robertson [1898] 1 Q.B. 765, CA .. ..................... 1-52
Dutton Massey & Co. Ex p. Manchester & Liverpool District Banking Co. Ltd,

Re (19242 Ch. 199, 0CA . . . v cmonsmn s isns sis s smsn 55 s e m 306, 65 8-18
Dynamics Corp of America (In Liquidation) (No.2), Re [1976] 1 W.L.R. 757,

[1976]2 Al E.R.'669; 120:S.J.450; ChID .. o seivwsss smns o e moions o o s 7-77
EJ Morel Ltd, Re [1962] Ch. 21;[1961] 3 W.L.R. 57; [1961] 1 All E.R. 796; 105

S S0 CINTD 5 55 5 551 sie rinoiaswovios om0 o b1t 5o 5 318 e s v (875 il 7-32
ELS Ltd., Re [1995] Ch. 11; [1994] 3 W.L.R. 616; [1994] 2 All E.R. 833; [1994]

B.C.C.449;[1994]) B.C.L.C. 743 . . .. . e 5-47

E Pfeiffer Weinkellerei-Weineinkauf GmbH & Co. v Arbuthnot Factors Ltd
[1988] 1 W.L.R. 150; (1987) 3 B.C.C. 608; [1987] B.C.L.C. 522; The Times,
March 11, 1987, QBD . .. .. ... ... . 1-31, 5-09, 5-36

Eberle’s Hotels & Restaurant Co. Ltd v Jonas (1887) 18 Q.B.D. 459 ......... 7-86



