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DiSCIPLINARY AND REGULATORY
PRrROCEEDINGS IN HONG KONG



‘All professions are conspiracies against the laity’

George Bernard Shaw



FOREWORD

Legal research nowadays has been made easy with the advent of technology.
Cases decided in far-flung corners of the earth are now conveniently available
by the tapping of a few fingers on the keyboard. But legal scholarship is much
more than the faithful collection of legal data. Indeed the need for good legal
scholarship is never as keenly felt as in this age of information explosion. The
ability to distinguish, relative to an issue at hand, what is relevant from what is
not is as treasured as ever. The ability to present systematically and intelligently,
and where appropriate to analyse critically, the primary materials is what even the
most powerful legal search engine does not offer.

Given the importance of disciplinary proceedings — and there are many
different types covering a variety of activities in society — not only to those directly
involved and the profession or vocation to which they belong, but also to society
generally, it is perhaps a little surprising that a book like the present one, focusing
as it does on Hong Kong law, has not appeared earlier.

The author is therefore to be particularly thanked for his careful and laborious
endeavour. In this new book, not only are many of the more relevant and significant
decisions and legal materials on disciplinary matters referred to and digested, but
general principles are also clearly stated and explained. They are then followed
by separate chapters dealing with different types of disciplinary proceedings. I
believe both practitioners and others who in one way or another are involved in
disciplinary matters will find this approach practical, as will they find the content
of the book illuminating and helpful.

Both the author and publisher are to be congratulated for this new work.

The Hon Mr Justice Andrew Cheung
Chief Judge, High Court
July 2011



PREFACE

Hong Kong, like every modern and civilised society, has experienced growth in
professional services and the need for their regulation to meet minimum ethical
thresholds. This book is concerned with the increasing impact of new developments
in Hong Kong’s large body of jurisprudence on disciplinary and regulatory
proceedings relating to the professions. In addition, this book also serves to update
the reader on the ever-changing ambit of laws relating to disciplinary matters. The
extensive references to judgments of the Hong Kong courts are intended to enable
readers to ground the principles in reality by reference to their application in real-
world scenarios. In law, context is everything.

Over the last two years, against the backdrop of a worldwide financial crisis,
we have witnessed considerable change in self-regulation regimes amongst
professions in other jurisdictions, with independent regulators being set up to
handle discipline and industry associations focusing on their educational and
marketing functions. Hong Kong remains relatively unaffected by this trend and
only feels its impact when required to consider the common law as practised in
different jurisdictions in the context of comparative jurisprudence, such as in
referencing international practice standards.

There has been a number of important developments in recent years in Hong
Kong's disciplinary proceedings laws. Most notable are the requirements for
legal representation and development of the role of legal advisers in disciplinary
proceedings. These have now been largely settled by the Court of Final Appeal
which has held that there is only one standard — a civil standard — in disciplinary
proceedings. Recently, the Court of Appeal held that the rule against double
jeopardy does not apply in civil service disciplinary proceedings.

The Bill of Rights and Basic Law perspectives continue to occupy much of
the scene. Contractual disputes between members of the profession and their
professional associations or regulators have not been as commonplace. In a sense,
such questions have become a rather specialised field of administrative law.

This book is divided into two parts. Part I deals with the law of disciplinary
proceedings. It chronicles the various stages of proceedings, including the
misconduct, investigations, the pre-hearing, the hearing, penalties and costs,
appeals and judicial review. There is a chapter devoted to current issues, which
focuses on advertising, conflicts of interest and competition. Part II is divided
into sub-parts dealing with various professions. These are broadly divided into
medical and paramedical professions, legal professions, construction professions,
the accounting profession, economic and financial professions, and certain social
professions or groups, all of which have made great contributions to Hong Kong
as a modern and civilised society.

The scope of this book excludes topics on prison disciplinary proceedings and
disciplinary proceedings concerning conduct of students. These do not fall within
the subject of ‘professions’. Therefore, this book in this edition does not cover
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vili  Preface

the disciplinary jurisdiction of schools (including universities) against students or
prison authorities against persons in custody.

I am very grateful to his Lordship, the Honourable Mr Justice A Cheung, Chief
Judge of the High Court, who kindly agreed to write the Foreword to this book. I
could not have completed this work without the support of my beloved wife, Susan
who encouraged me and bore with me through the long and cold evenings in
Hong Kong, and during our holiday trips, while this work was being completed. |
am also grateful to Gary Soo who, without a second of hesitation, shared with me
his knowledge on the code of ethics for architects, engineers and surveyors.

The law stated in this book is as it stood on 31 March 2011.

For the avoidance of doubt, any errors made in this book and the opinions
expressed in various places are those of the author alone.

Andrew Mak
November 2011
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