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Judicial agencies have a peculiar power to enlist obedience and impose
control, essentially, I suggest, because they meet a deeply felt and constant
need for trustworthy neutrals. One way to achieve neutrality that has often
been tried has been to depersonalize the process by subordinating judges to
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chy’s purposes, was manufactured through judicial action. But there are
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reveals. The judges of pre-revolutionary France became partisans in politi-
cal strife for a reason that seemed to them persuasive — that other political
agencies had failed as restraints on royal absolutism. In their attempt to fill
a great gap in French political institutions they brought disaster on them-
selves and caused a lasting impairment of their own function whose effects
in France are not yet spent.!
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Preface

In his book ‘I'Europe des Juges’ Robert Lecourt, the former president of
the Court of Justice of the European Communities, demonstrated the
importance of judges for the development of the European Communities.
Community Law would be of little impact if it were not cautiously applied
by the national judiciaries in the national legal orders. Compared to other
international organizations, one of the principal forces of the Communities
is that their rules need no further acts of national governments, but are
applied directly by the national Courts.

In guiding the national judiciaries, the Court of Justice plays an essential
role deciding how Community Law will be pallied. It offers the authentic
interpretation, not only of all Community acts, but also of their effect in the
national legal orders. Furthermore, the Court has its tasks in deciding the
legality of Community Acts and in establishing breaches by Member States
of their Community obligations. In performing these tasks, the Court has to
determine what rule to apply when Community Law is unclear or in-
complete. Its role in the filling of gaps is more important than in any
national legal order because of the frequent failure of the Council to adopt
the necessary legislation. Inevitably, the political impact of the constitu-
tional role of the Court of Justice is enormous. No Court can fully escape
policy-making. Constitutional Courts are more obliged than other Courts
to make policy decisions, and the Court of Justice must do so on a relatively
larger scale than most constitutional Courts.

Is it acceptable that eleven of thirteen individuals, however wise and well
trained, exert such an influence on the developments in Europe? On the
one hand, it is of the greatest value that in individual cases objective and
relatively quick decisions can be taken and that there are no gaps in the
application of the legal order. On the other hand, these judges should not

1. Bruylant, Brussels 1976.
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be permitted to replace the governing institutions of Europe, as they are
not democratically elected, nor under any form of democratic control. In
the Community, as everywhere, the task of the judiciary should somehow
remain restricted.

The importance of the judiciary in Western Europe is based on the great
authority that it traditionally has. When the Court has spoken, the decision
is taken and it is generally accepted that the court’s ruling must be followed.
Why is this? Usually one of the two parties will be of the opinion that the
Court was wrong. Why will he nonetheless execute the Court’s decision?
Possible legal sanctions are part of the explanation. There is also a strong
tradition and a generally felt need that disputes must be somehow termin-
ated, and that the decision of a neutral and wise judge offers the best
method of termination. However, this only works as long as the judge is
accepted as being neutral and wise. He may lose that authority if he seems
to be guided by personal interests or personal convictions. Much less than
previous generations, our present generation takes authority for granted.
There is a real risk that Court judgments will be seen as just opinions of
individuals, that they will lose the somewhat magic aureole of undisputable
authority. For that reason all Courts must be careful not to try to expand
their powers beyond reasonable limits in order not to put their authority at
risk. Any policy-making role of judges should be limited to the necessary
minimum.

The great merit of the present book is that it thoroughly discusses the
necessary limits to judicial policy-making by the Court of Justice of the
European Communities. In order to appreciate the book, one does not
need to share the author’s conclusion that the Court of Justice actually
transgressed the borderline to the Community’s judicial function. Of far
greater importance is the fact that the author analyses the problems and
demonstrates how they can be approached by methods developed both in
legal and in political science. His comparison to federal legal systems and
his studies of the opinions of many authors add to the understanding of the
problems concerned. Of particular importance is his further study of the
forces which, by support or criticism, may stimulate or restrict the Court of
Justice in expanding its influence, such as governments, the other insti-
tutions of the Communities and also private authors. Finally, the author
offers his suggestions for improving the position of the Court of Justice. It is
of particular importance that the policy-making role of the Court of Justice
is recognized and accepted, though, of course, within limits.

I'hope and expect that this book proves to be an important contribution
to the necessary academic supervision of the politico-legal developments
concerning the Court of Justice, its authority, and its policy-making task.

Leiden, December 1985 Henry G. Schermers
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