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Preface

This book is organized on the assumption that there is a central
core of thought in legal philosophy that is part of the intellectual heri-
tage of American and English legal philosophers and that is presup-
posed by most serious contemporary jurisprudential writing. There is,
we believe, a great conversation about law and political society that
takes place across centuries and national boundaries. Selection, how-
ever, is necessary. Excessive editing of sources in order to expand the
number of authors whose work is included in the book would be self-
defeating. We believe that the student should have available suffi-
ciently long excerpts of the work of the great legal philosophers so as
to be able to get a feel for the nature of their thought and the manner
in which they develop their ideas. Otherwise, the study of legal phi-
losophy runs the risk of degenerating into sound bites that attempt to
capture the “essence” of various legal philosophers, despite the fact
that meaningful insight into legal philosophy cannot be achieved in
this manner. The new edition retains many of the classic readings
from the first and second editions that are essential to an under-
standing of the development of legal philosophy but also explores
more recent trends and concerns in contemporary legal discourse.

Our selections proceed from the assumption of this book that
there are certain central themes that have been important in the de-
velopment of legal philosophy. These themes are used as the organiz-
ing threads around which the book has been created. Each of the
chapters begins with an introductory note that attempts to give the
student background information as well as an overview of that chap-
ter and its relationship to the rest of the book. To further integrate
the book, each of the readings is preceded by an introductory note
that not only provides biographical data on the author in question but
also describes the historical context—including the philosophical and
political climate in which the author worked—and discusses the rela-
tionship of the readings to the author’s other work. Notes, comments,
and bibliographical information accompanying the readings are in-
tended to elicit responses from the reader and to direct the reader to
other scholarly commentary related to the readings.

The book is designed for use in courses in legal philosophy given
by university departments of philosophy as well as in law school
courses on jurisprudence. Given the depth of coverage of the book, it
can serve as a text for both basic courses and advanced courses and
seminars. Indeed, it is hoped that the student will wish to retain it as
a source book, one that will be helpful in any other courses which
touch on legal philosophical issues. This edition draws upon some
non-traditional sources that are part of the contemporary dialogue on
law. New readings are taken from on-line blogs, op-ed pieces, news
stories and internet publications that do not appear in a print ver-
sion. When juxtaposed with our other readings, we believe these
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demonstrate the continuing significance of classic jurisprudential is-
sues and themes.

The readings are organized into nine chapters. The first chapter
explores some basic issues and concepts of the philosophy of law. The
second begins with excerpts from Hammurabi’ s Code and follows
with lengthy excerpts from Aristotle’ s Politics and his Ethics. It in-
cludes a textual note on the work of Plato (together with a brief ex-
cerpt from Plato’ s Laws) and a biographical and introductory note on
Aristotle in which certain major themes are raised and necessary
background information on Aristotle’ s epistemology is presented.
Chapter 2 concludes with Sophocles’ s play Antigone, which presents
classic themes on the nature of law and justice, and a comment on
“Law and Literature.”

The third chapter, on Natural Law, begins with an introductory
note on the development of natural law theories and contains read-
ings that focus on St. Thomas Aquinas in the 13t Century and John
Finnis and Lon Fuller in the 20th. A lengthy note is employed to intro-
duce the student to other prominent writers in this tradition. The
principal organizing themes of the chapter are how do we know the
natural law, what is its content, and to what extent is it binding on
human beings. New to this edition are readings on Shari’a and on
Sociobiology that relate to the general theme of natural law.

The fourth chapter is devoted to Natural Rights. Our introduc-
tory remarks explain why this topic is distinct from the subject mat-
ter of the previous chapter. John Locke, Immanuel Kant and John
Rawls are representative of this liberal tradition that has had a major
impact on American Constitutional Law. We include cases from the
United States Supreme Court that we believe reflect this natural
rights influence, including four that are new to this edition. Of re-
lated interest are readings on the growth of human rights case law in
Europe and the topic of animal rights.

Our fifth chapter sketches the rise and initial development of
Legal Positivism. Thomas Hobbes, David Hume and Jeremy Bentham
are the leading figures to be considered. New to this edition are some
additional excerpts from Bentham and readings on the practical ap-
plication of the concept of utility in a contemporary setting, namely
the allocation of scarce human organs.

Analytical Positivism is the sixth chapter. In it, we continue with
a lengthy reading from John Austin, whose influence on Anglo-
American legal thought has been profound. The work of Hans Kelsen
and H. L. A. Hart can be seen as building upon Austin’s foundation.
This third edition devotes additional attention to Ronald Dworkin’s
critique of Hart’s work and Hart’s response.

We refer to the subject matter of chapter seven as Reform Juris-
prudence. Those who already have some familiarity with modern ju-
risprudence will recognize elements of Sociological Jurisprudence and
American Legal Realism in these readings. We see this body of writ-
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ing as providing the foundation of modern mainstream legal thought,
both in its rejection of formalism and in its belief in the use of law as
an instrument for social reform. The proponents of Reform Jurispru-
dence include writers from Britain, Germany, and France as well as
the United States. The chapter has been updated and somewhat
shortened from the second edition.

The eighth chapter focuses on the interpretative process by
which statutes and general principles in case law are given content in
specific legal controversies. We draw particular attention to the role
and methodology of the judiciary. After readings illustrating the prob-
lems of interpretation from Sanford Levinson, H. L. A. Hart, and Lon
Fuller, we give treatment to the “Legal Process” school that flourished
for a period and whose influence continues. We follow with readings
on judicial process from Edward Levi, Ronald Dworkin and Richard
Posner. Without intending undue criticism, we would suggest that in
much contemporary legal thought a focus on judicial process is a sub-
stitute for inquiry into the nature, purpose and ends of law.

The final chapter of this new edition covers topics prominent in
contemporary jurisprudential thought. We include in this ninth chap-
ter representative excerpts from new perspectives on the philosophy
of law, including Critical Legal Studies, Feminism, Critical Race
Studies, and Law and Economics. Each of these schools or viewpoints
has generated a tremendous amount of writing in the last quarter-
century, and proponents of them can be found among faculty mem-
bers in most law schools in the United States. We have replaced sev-
eral readings from the last edition with newer ones that reflect more
recent scholarship. Also new to this edition is a reading on law and
the behavioral sciences, together with a reading that illustrates how
an awareness of human traits can inform and be incorporated in leg-
islation, to wit, pension reform. We hope that the writings selected
from these groups can serve as an introduction and stimulus to class
discussion. Teachers or readers who wish to pursue any of the topics
in this chapter in greater depth may wish to supplement our selec-
tions with others taken from the other books and articles we identify.

In concluding, we would like to thank the people who have
helped to produce this book. We are especially indebted to the authors
and publishers who have given permission to reprint their work in
this book. Completion of this edition would not have been possible
without generous summer research time and a sabbatical leave from
the Paul M. Hebert Law Center of Louisiana State University. The
use of Westlaw and Lexis have greatly facilitated completion of this
edition. Indispensable editorial assistance has been provided by the
indefatigable Balfour Smith of Duke University School of Law, which
is gratefully acknowledged.

GEORGE C. CHRISTIE
PATRICK H. MARTIN
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