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PREFACE TO THE EIGHTH EDITION

There were two principal aims of this casebook when it first appeared
32 years ago. The first aim, recognizing the sad fact that most under-
graduates and law students in America are woefully uninformed about
general U.S. history, was for us to try to give them a basic outline, in-
cluding the English background of the common law, the struggle between
the Hamiltonian Federalists and the Jeffersonian Republicans in the Ear-
ly Republic, the commercial expansion of the country in the beginning of
the Nineteenth Century, the Civil War, the Gilded Age, the Progressive
Era, the New Deal, the Warren Court Era, and the current struggle be-
tween the advocates of a living constitution and the proponents of original
understanding. The course begins with the battle between Sir Edward
Coke and James I over the question whether the common law should lim-
it the King's prerogative and ends (more or less) with the impeachment of
Bill Clinton, Bush v. Gore, and a brief peek at NFIB v. Sebelius, where
the questions are whether the President is above the law and whether the
Supreme Court is above politics. We have tried to craft a book that can be
used either in undergraduate or law school courses, but, as a second spe-
cial aim for the law students, we made an attempt to suggest that the
basic doctrines studied in the first year of law school (contracts, torts,
property, business organizations) have common themes and are linked as
reflections of political, economic, social, intellectual, and cultural devel-
opments in American society.

For both undergraduates and law students, we also sought to demon-
strate that the law is a means of articulating and enforcing the primary
values of American society, including, in particular, restraining arbitrary
power, implementing popular sovereignty, promoting economic advance-
ment, and maintaining a separation of public and private spheres. We
recognize that these four primary values are in tension, and together they
contribute to a sort of schizophrenic quality in American legal institu-
tions. This last insight also makes the book useful for teaching to foreign
LLM students, particularly those from civil law countries. We stress the
common law approach to legal matters, and we seek to illuminate the
unique characteristics of the American common law system, which is of-
ten difficult for those trained in the civil law to fathom. Our aim for them
is to suggest the greater role U.S. law and legal institutions play in the
articulation of social values in America than is the case in civil law coun-
tries, as well as exploring the greater opportunity that courts have for
formulating policy in our polity. Thus, we seek to make clearer why it is
that in civil law countries judges are regarded essentially as bureaucratic
functionaries, but in our common law country judges are inevitably rec-
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ognized as creative actors with discretion to accommodate the law to
changing social circumstances. Hence our occasional emphasis on judicial
biography.

This casebook was strongly influenced by Presser's work with Morton
Horwitz at Harvard and Zainaldin's study with Stanley Katz at Chicago.
We were taught by these two titans that ideology had an important influ-
ence on law, and that law both responded to and shaped the social situa-
tion of Americans. The two of us are products of the sixties and seventies
when revolution was in the air, and when idealism reigned on the cam-
pus. There is a tension in our book because one of us is a Burkean con-
servative, and the other is a mainstream liberal, but what we strived for
in the casebook was a teaching tool that could be wielded by anyone sub-
scribing to any political, social, economic, or ideological view. As one early
reviewer of our casebook, William Nelson, noted, we were also rather pro-
foundly influenced by Critical Legal Studies, and its understanding that
politics played an important if not the most important role in the for-
mation of American law. We also understood (and still understand) that
similar themes are to be found in the development of public and private
law, and that profound Constitutional change (for example that which
was manifest in the early years of the republic, in the Civil War, and in
the New Deal) is followed by sweeping changes in private law (the forma-
tive era of American common law in the early nineteenth century, the
laissez-faire doctrines of the late nineteenth and early twentieth centu-
ries, and the redistributive private law doctrines of the late twentieth and
early twenty-first centuries).

As already indicated, we pay a great amount of attention to im-
portant judges, including Sir Edward Coke, John Marshall, Samuel
Chase, Oliver Wendell Holmes, Jr., Earl Warren, Skelly Wright, Sandra
Day O'Connor, Anthony Kennedy, and Antonin Scalia, but we have also
tried to suggest that the law is also formed and influenced by executives,
such as Alexander Hamilton, Thomas Jefferson, Abraham Lincoln and
Franklin Roosevelt and by lawyer-activists and lawyer-scholars such as
Andrew Hamilton, Robert Rantoul, David Dudley Field, Herbert
Wechsler, Alexander Bickel, Arthur Allen Leff, and Cass Sunstein. Ac-
cordingly we have our students read not only great cases (e.g. Dartmouth
College, Schechter Poultry, Jones & Laughlin, Planned Parenthood v. Ca-
sey, Lee v. Weisman, Williams v. Walker-Thomas, Bush v. Gore), but also
law review articles (Wechsler's "Neutral Principles," Llewellyn's "Some
Realism about Realism," Leff's "Some Realism about Nominalism" etc.)
and some key documents (for example, the Declaration of Independence,
The Pennsylvania Constitution of 1776, the Massachusetts Constitution
of 1780, The Federal Constitution, and The Seneca Falls Resolutions, and
the articles of Impeachment brought against Samuel Chase and the re-
port of the special prosecutor in the impeachment proceedings against
William Jefferson Clinton).
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Early editions of the casebook were somewhat traditional in outlook,
emphasizing the evolution of public and private law doctrines, but subse-
quent revisions have tried to come to grips with controversial issues in-
volving gender, race, liberty, privacy, and redistribution. The last Chapter
of the casebook, for example, called "The Battle for the Soul of the Legal
Academy," is an exploration of law and economics, critical legal studies,
law and literature and feminism, and how these academic meta-theories
may have contributed to Constitutional developments involving race, reli-
gion, and abortion, to mention just the most salient topics. The casebook,
then, seeks to limn not only doctrinal and constitutional change, but also
the issues that have dominated legal education, and to illuminate some of
the struggles in legal practice and in the courts.

Accordingly, since the second edition we have called the casebook
"Law and Jurisprudence in American History" to emphasize that the
course is not just about the development of doctrine, but is also about the
manner in which Americans have disagreed on the nature of law itself.
The materials tell the story of a movement from the traditional English
way of thinking about law as a reflection of a divinely-ordained order to
the modern American Holmesian notion of law as what is currently re-
garded as convenient. While much of the course addresses transfor-
mations in American law and jurisprudence, there is still an effort to sug-
gest that ways of thinking about the law, and legal doctrines, characteris-
tically endure, so that even today, one can find traces of natural law
thinking, and one can find echoes of the laissez-faire doctrines that domi-
nated in the late nineteenth and early twentieth century jurisprudence.
Less explicitly, but still emphatically, we try to present law as a discipline
with a strong moral dimension, and there is within this book what Paul
Carrington called a "romantic" element of the law, the fond belief that
there is such a thing as the rule of law, and that even though
Thrasymachus may not have gotten it completely wrong, there is still, in
American law and jurisprudence, the ability to restrain the lash of power
in the interest of the whole society.

This eighth edition eliminates the previous seven prefaces, and adds
to the seventh edition additional materials on the Constitution and Slav-
ery, a long note on NFIB v. Sebelius (the ACA or "Obamacare" decision),
and references to many new monographs on legal and constitutional his-
tory which will be found in expanded notes and comments on many topics.
We have also sought to correct some of the inevitable minor glitches
which creep into a text after several decades. We are grateful to all of our
colleagues who made suggestions for changes, and, in particular to Bret
Boyce, a professor at the University of Detroit Mercy School of Law (and a
former student of Presser's) who very graciously combed virtually the en-
tire text for errors and omissions. Presser's three law school research as-
sistants, Cheryl Friedman, Kelly Hamren-Anderson, and Andrew Hess,
also reviewed the manuscript, and performed many other helpful tasks to
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bring this edition to publication. We remain grateful to a succession of
wonderful editors and officials at West, including, in particular, Louis
Higgins, Bonnie Karlan, and Roxanne Birkel, and, for this edition, Greg
Olson.

As is true for most of our fellows who toil in the vineyards of Ameri-
can Legal History, it is our belief that American law and American society
are inseparably intertwined. Tocqueville got it right when he claimed that
sooner or later every important American political issue ends up in the
courts. The strengths and weaknesses, the nobility and shame, the high
aspirations and the immediacy of self-interested actors work their way
through our national history equally as through law. We make, actually,
grander claims for this book and for our discipline. Accordingly, it should
come as no surprise that here and there in this book we sprinkle our
commentary with citations to the ancients of Greece and Rome—deep
thinkers whose illumination of the human condition is never out of date.
Our work is based on a confidence in our American Constitutional sys-
tem, one that seeks justice for the whole society even as it promotes the
rights of individuals. In American history, as it was with the ancients,
this is never quite done with the purity of ideas and consistency of
thought that some might wish for. True to Plato’s allegory of the cave and
St. Paul’s articulation of the thought that we see but “through a glass,
darkly,” we think the record of history is one of grasping at thoughts and
ideas, of imperfectly achieved goals and aspirations. Perfection and per-
fect consistency cannot be attained on this orb, and this is as it must be.
For us Americans, in particular, when we cease changing, we cease living.
Our law is for our lives, but it is also part of a conversation stretching
back thousands of years and across many civilizations. This humbling
and yet ennobling aspect of American jurisprudence is what we seek to
impart to the users of this text.

STEPHEN B. PRESSER

JAMIL S. ZAINALDIN

Chicago, Illinois
Atlanta, Georgia
December 2012
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