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I am certainly not an advocate for frequent changes in laws and constitu-
tions. But laws and institutions must go hand in hand with the progress
of the human mind. As that becomes more developed, more enlightened, as
new discoveries are made, new truths discovered and manners and opin-
ions change, with the change of circumstances, institutions must advance
also to keep pace with the times. We might as well require a man to wear
still the coat which fitted him when a boy as civilized society to remain
ever under the regimen of their barbarous ancestors.

—THOMAS JEFFERSON

p—

Perhaps the whole business of the retention of the death penalty will seem
to the next generation, as it seems to many even now, an anachronism too
discordant to be suffered, mocking with grim reproach all our clamorous

professions of the sanctity of life. —BENJAMIN CARDOZO
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indigent defendants—William Furman, Lucious Jackson, and Elmer

Branch, all sentenced to death by Southern juries. The National Associa-
tion for the Advancement of Colored People (NaacP) had launched a mora-
torium campaign against the death penalty in the 1960s, and the grant of
certiorari in the three cases came at a time when, in America, more than six
hundred inmates sat on death row. A racial disparity in the imposition of
death sentences for rape had spurred lawyers at the NaacP’s Legal Defense
Fund to file legal challenges, especially after three U.S. Supreme Court Jus-
tices dissented in a 1963 case in which a black man had been sentenced to death
for raping a white woman. The dissenters in Rudolph v. Alabama—Justices
Arthur Goldberg, William Douglas, and William Brennan—raised questions
about the death penalty’s constitutionality under the Eighth and Fourteenth
Amendments for rapists who did not kill their victims, citing a United Nations
(uN) report detailing a worldwide trend against punishing rape by death. The
dissenters specifically asked whether the death penalty’s imposition for rape
constituted ‘“‘unnecessary cruelty” and violated the ‘“‘evolving standards of de-
cency” of a “maturing society”—the legal standard for evaluating Eighth
Amendment claims; whether the taking of human life ““to protect a value other
than human life” was disproportionate to the crime; and whether permissible
aims of punishment, such as deterrence, could be achieved just as effectively by
punishing rape by life imprisonment.!

When the Supreme Court agreed to hear the claims of William Furman,
Lucious Jackson, and Elmer Branch in 1971, no executions had taken place in
the United States since 1967—and the death penalty’s popularity, as reflected
in public opinion polls, was declining. The NAACP’s frontal assault on the
death penalty, led by law professor Anthony Amsterdam, focused largely on

I n 1971, the U.S. Supreme Court agreed to hear the appeals of three black,
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the issues of race and whether death sentences were disproportionate to the
crimes. Furman had been sentenced to die for killing—he claimed uninten-
tionally—a white homeowner during a burglary, and Jackson and Branch had
both been convicted of raping white women. In each man’s case, the Court
indicated its review would be limited to a single question: ‘“Does the imposi-
tion and carrying out of the death penalty in this case constitute cruel and
unusual punishment in violation of the Eighth and Fourteenth Amendments?”
The Eighth Amendment bars “cruel and unusual punishments,” while the
Fourteenth Amendment—a post—Civil War amendment making the Eighth
Amendment applicable to the States—reads: “No State shall make or enforce
any law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or prop-
erty, without due process of law; nor deny to any person within its jurisdiction
the equal protection of the laws.”?

The NaacP’s amicus brief—joined by the National Urban League, the
Southern Christian Leadership Conference, the Mexican-American Legal De-
fense and Educational Fund, and the National Council of Negro Women—
highlighted the pattern of racial discrimination associated with lynchings and
capital punishment. The NaacP had helped secure the passage of state anti-
lynching laws after its formation in 1909, and the NAACP’s brief recounted the
history of slavery, lynchings, and vigilantism from 1882 to 1935, including the
disparate punishment of minorities charged with rape. In making its case, the
NAACP pointed to early American slave codes that—on their face—punished
blacks more severely than whites and permitted ‘“[t]he most brutal and in-
humane forms of punishment—crucifixion, burning and starvation.” In the era
of slavery, the NAACP noted, every Southern state had laws defining felonies
that carried capital punishment for slaves but lesser punishments for whites.
Under those laws, slaves could receive the death penalty for murder or at-
tempted murder, manslaughter, rape or attempted rape of a white woman,
rebellion or attempted rebellion, poisoning, robbery, or arson. ‘“This pervasive
authorization of capital punishment,” the NaacP argued, recalling the coun-
try’s use of executions to achieve social order, “was, ironically, due to the fact
that the slave trade was so thriving; often the masters of the slaves were so
largely outnumbered that there was always the fear of violent rebellion.”” The
first antislavery society was not formed until 1775 in Philadelphia; many of
the Founding Fathers, including George Washington, James Madison, and
Thomas Jefferson, owned slaves; and in 1791—the same year the Eighth
Amendment was ratified—a bloody slave rebellion in St. Domingue (now
Haiti) spurred dread among American slave owners that America, too, might
witness a violent insurrection of its own.?

The NAAcP’s brief specifically sought to place the death penalty within “the
full context of the struggle for racial justice.” “The total history of the admin-
istration of capital punishment in America, both through formal authority, and
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informally,” the NAACP argued, ‘‘is persuasive evidence, that racial discrimina-
tion was, and still is, an impermissible factor in the disproportionate imposi-
tion of the death penalty upon non-white American citizens.” The NaAcP
made a strong statistical case: from 1882 to 1903, 1,985 blacks were killed by
Southern lynch mobs, a number far higher than the figure for whites who met
a similar fate; from 1903 to 1935, 1,015 blacks were also lynched, a number that
did not even include “kangaroo court actions, unreported murders, or blacks
killed in race riots”; and of the 3,334 persons executed for murder between
1930 and 1968, almost half, 1,630, were black, with 1,231 of those executions
from one geographic region, the South. Of the 443 convicted rapists executed
in the South from 1930 to 1968, an overwhelming number, 398, were black.
Such social science data, the NAACP asserted, proved that “the death penalty is
discriminatorily imposed in contravention to the Equal Protection Clause of
the Fourteenth Amendment.” “To take a life, without refutation of that imper-
missible factor,” its brief argued, is ‘“inconsistent” with the Eighth Amend-
ment’s Cruel and Unusual Punishments Clause.*

The NAACP next sought to put the information it presented into an even
broader social context: ‘“Slavery was exclusively a Southern phenomenon,
lynching was primarily a Southern phenomenon, and the general data with
respect to all crimes, and particularly the crime of rape, indicates that the
South has been the prime contributor to the disproportionate application of
the death penalty to blacks.” “To vote to put a man to death,” the NaAcP
asserted, “requires the juror to place some distance between himself and the
defendant, and this process is facilitated if he can, because of some perception
of the defendant, dehumanize him.” Arguing that the petitioners ‘‘are engaged
in a grim struggle for their lives,” the NaAcP invoked Martin Luther King Jr.’s
commitment to nonviolence, noting that even Dr. King’s assassination did
not alter the Southern Christian Leadership Conference’s anti—death pen-
alty stance. After James Earl Ray’s conviction, Dr. King’s widow, Coretta
Scott King, had spoken out against capital punishment on behalf of the civil
rights organization her husband once led. ‘““The death penalty for the man who
pleaded guilty to the crime,” she said, ‘““would be contrary to the deeply held
moral and religious convictions of my husband.” “Retribution and vengeance,’
she added, “have no place in our beliefs.” King himself—devastated by the
brutal killing of fourteen-year-old Emmett Till in Mississippi—had once spo-
ken out against extrajudicial violence, saying that ‘“‘the law may not be able to
make a man love me, but it can keep him from lynching me.” Till, an African
American boy from Chicago who reportedly whistled at a white woman, was
beaten and had an eye gouged out—and was savagely attacked with a hatchet—
before he was shot through the head and thrown into the Tallahatchie River.>

At oral argument in Furman v. Georgia, Anthony Amsterdam—William
Furman’s counsel—passionately argued that the Supreme Court should not
hesitate ““to strike down a rare and harsh punishment like capital punishment.”
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Instead of executing fifteen or twenty people every year, Amsterdam argued
before the nation’s highest court in January 1972, inmates should simply be
imprisoned. Many countries had already abolished the death penalty, either in
law or in practice, he noted, asserting that the factual record was sufficient to
establish the death penalty as a “cruel and unusual punishment.” American
juries handed out only about one hundred death sentences each year, he ar-
gued, even though a far higher number of death-eligible murders and rapes
were committed each year. And the small number of people who received
death sentences, he emphasized, were disproportionately poor and minorities
who got those sentences from “death-qualified” juries—a practice permitted
by the U.S. Supreme Court whereby death penalty opponents are excluded
from sitting in judgment in capital cases. The Eighth Amendment, Amster-
dam argued, must be measured not only by ‘legislative disapproval,” but
by what judges, juries, and prosecutors do in practice. Amsterdam pointed
out that while more than six hundred inmates had accumulated on Ameri-
can death rows over the years, executions themselves had fallen “into dis-
use.” Executions—once so prevalent in American society—had dwindled, then
ceased, though some juries, most often in the South, still occasionally handed
out death sentences.®

For the State of Georgia in Furman, Assistant Attorney General Doro-
thy Beasley appeared at oral argument and said it would take a constitu-
tional amendment to do away with capital punishment. Citing the Fourteenth
Amendment, she argued that legislative enactments were entitled to a pre-
sumption of constitutionality and that a State may deprive someone of life so
long as the deprivation is neither discriminatory nor violative of due pro-
cess. Beasley refused to classify the death penalty as ‘‘uncivilized” or “tor-
turous,” noting that American juries were still imposing death sentences. After
acknowledging that the meaning of “unusual” had not changed since the
Eighth Amendment was written, she focused on the regime to be used to assess
whether a punishment comports with “the evolving standards of decency that
mark the progress of a maturing society”—the standard set out by the U.S.
Supreme Court in the 1958 case of Trop v. Dulles. Arguing that the Court
should defer to legislative enactments, Beasley contended that the petitioners
failed to meet their burden of showing that the death penalty was a “cruel and
unusual punishment.” She believed that jurors’ voices should be heard; that
juries represent the conscience of the community; and that the Supreme Court
should defer to prior judicial rulings upholding the death penalty’s constitu-
tionality. Just one year earlier, in McGautha v. California, the Supreme Court
had rejected a Due Process Clause challenge to capital punishment, ruling that
laws giving juries unbridled, standardless discretion to impose death sentences
comported with due process. The Court, Beasley argued, should also refuse to
classify the death penalty as an Eighth Amendment violation.?

On June 29, 1972, the U.S. Supreme Court handed down its landmark deci-

4 | Cruel and Unusual



