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Preface

The aim of this book is to provide a readable explanation of the procedure in
the courts which exercise jurisdiction over disputes concerning the family.
This book is selective; it deals only with those areas of matrimonial work
which the practitioner is likely to come across frequently in practice; for that
reason the more arcane subjects of family law are either omitted or treated
only in outline. It is hoped that this book will be of use to practitioners,
students, social workers and anyone else who is interested in understanding
the way in which matrimonial disputes are actually decided.

I am grateful to the Senior Registrar for permission to reproduce Divorce
Registry Forms. I am also very grateful to the editorial staff of Butterworths
who have given me so much assistance in the preparation of this book. The
whole of the manuscript has been read by Mrs Mary Burke O.B.E. whose
comments and criticisms have been of the greatest help to me. My best
thanks, as always, are due to my typist.

David Barnard
The Temple
26th September 1983
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The Scheme of The Book

This book is divided into five sections:

1.

Divorce and separation. In this section we shall consider how a marriage can
be terminated by divorce and how the courts decide the difficult question
of who should live in the home while the proceedings are continuing.

2. Children. This section deals with two main problems: who is to look after

the children once the parties are separated and, secondly, how can the
other parent’s desire to maintain contact with his children be protected?
We shall consider the problem of children who for one reason or another
need to be looked after by local authorities. We shall also look at the way
in which the court can itself assume parental responsibility by making
children ‘wards of court’. Finally, we shall consider how parental rights
can be extinguished and new rights created by adoption.

3. Financial provision. In this section we shall be concerned with the

procedures by which the court investigates the financial position of the
parties in order to determine the capital and income provision which
should be made for the wife and children after divorce.

4. The domestic court. This section explains the procedure whereby magis-

trates’ courts can provide quick and effective decisions to protect the wife
and children after separation and before divorce proceedings are begun.
We shall also consider how these courts are used as collecting agencies to
ensure maintenance orders are obeyed.

5. The sources. We conclude with an appendix setting out the text of the

principal statutory provisions and rules which we have considered.

Each of the first three sections begins with a narrative account of an

imaginary case; the purpose of these stories is to introduce the reader to the
basic documents used in family court proceedings and to show how the
procedure we discuss in theory in the text appears in real life.

It is important for the reader to bear in mind the scheme under which the

family courts operate. We shall be considering three different courts:

(1) Divorce County Courts. All divorce cases begin in a county court. In
London, the Divorce Registry in Somerset House operates as a central
divorce county court. These courts are staffed by Circuit Judges and by
Registrars.

(ii) The High Court. When a divorce case becomes defended the suit is
transferred to the High Court to be determined by a High Court Judge.
Complicated cases concerning children, wardship proceedings and
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The Scheme of The Book

property cases involving disputes as to conduct or large sums of money
are also heard in the High Court. The High Court sits at the Royal
Courts of Justice in the Strand in London and at buildings shared with
the Crown Court in the provinces. Procedural applications in the High
Court are decided by Registrars at Somerset House or by District
Registrars out of London.

Domestic courts. These courts are staffed by magistrates sitting with
qualified court clerks. The courts sit all over the country in the same
buildings as the local magistrates’ courts (which deal with criminal
cases). We shall also be concerned with JFuvenile Courts which are
similarly staffed by magistrates assisted by qualified clerks.
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Divorce and separation



Contents

Preface v

Table of statutes ix

List of cases xi

The scheme of the book «xiii

PART ONE. DIVORCE AND SEPARATION

The case of Sikes v Sikes 1

Chapter 1  Undefended divorce 17

Appendix to chapter 1 37

Chapter 2 Defended suits 40

Chapter 3 Separation in the first three years 56
Chapter 4 Exclusion injunctions 61

PART TWO. CHILDREN

Re David Copperfield, a minor 71
Chapter 1  Children of the family 100
Chapter 2 Custody and access 109
Chapter 3 Children in care 122
Chapter 4 Wardship 130

Chapter 5 Adoption 140

PART THREE. FINANCE

Sikes v Sikes (continued)

Chapter 1  Applications for ancillary relief 181

Chapter 2 Application for maintenance pending suite and interim
child maintenance 188

Chapter 3 Disclosure 190

Chapter 4 Tax and maintenance payments 198

Chapter 5 Preparing the case for hearing 204

Chapter 6 The hearing 211

PART FOUR. THE DOMESTIC COURT
Chapter 1 The Domestic Court 229
Appendix Matrimonial Causes Rules 1977 (as amended) 247

Index 277

vii



The Case of Sikes v Sikes

Mr Dodson is a solicitor in a firm in the centre of London. Although his
practice involves mainly commercial and insurance work, he also under-
takes legal aid cases. Late one afternoon in August, Mr Dodson received
a telephone call from the Social Services in Uxbridge. They had with them a
very distressed and tearful client — a Mrs Sikes. It appeared her family had
employed Mr Dodson’s firm in the past and she wanted an urgent
appointment to see him about her matrimonial problems. Mr Dodson was
able to give her an appointment for the very next morning.

Mrs Sikes turned up next day a little late. She told Mr Dodson that she
had been married for twelve years and had two children a boy aged six and a
girl of three. Recently her husband (who had always been a heavy drinker)
had started knocking her about. Things had gone from bad to worse and on
the previous Saturday, after he had been particularly violent, she had left
home taking the children with her. She had gone to stay with her mother
and father in Uxbridge but the arrangements were not very satisfactory
because her parents had only two bedrooms and she had to take the boy
across West London to Ealing every day so that he did not miss school. Her
husband, she said, was now alone in a big house with three bedrooms.

Mr Dodson explained that he was able to give Mrs Sikes advice under the
Green Form Scheme and his firm would be paid for that advice by the Legal
Aid Fund. Mrs Sikes however now had to apply to the court and for that
purpose she would need a Legal Aid Certificate. This would authorise him
to prepare an application for an order requiring Mr Sikes to leave the house
and enable him to instruct counsel to attend the court at the hearing of the
application. Mrs Sikes there and then completed the appropriate forms.

When Mrs Sikes had left the offices, Mr Dodson dictated a divorce
petition and drafted an application for an ouster injunction and an affidavit
setting out his client’s case. (These are to be found in counsel’s brief at pp. 4
and 6 infra.) The next day Mrs Sikes came back to the office and then
accompanied Mr Dodson’s clerk to the Divorce Registry at Somerset House
in the Strand where she swore to the facts set out in her affidavit (the details
of the oath — called ‘the jurat’—are to be found at the bottom of the
affidavit). Mr Dodson’s assistant, Mr Guppy, then handed over to the clerk
in the court office (a) two copies of the petition (b) two copies of a completed
form setting out the arrangements proposed for the children (c) a certificate
from Mr Dodson that he had not discussed with Mrs Sikes the possibility of a
reconciliation between her and her husband (d) a copy of her marriage
certificate and (e) a certificate to the effect she was receiving advice under
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the Legal Aid Scheme and so was exempt from paying the £40 petition fee.
The court clerk entered details of the petition in the cause book kept at the
registry and (because Mr Dodson proposed effecting personal service on Mr
Sikes) handed over to Mr Guppy a copy of the petition duly sealed with the
court stamp together with a form entitled ‘Notice of Proceedings’, an
Acknowledgment of Service form and a copy of the Statement of
Arrangements. The notice of proceedings is an explanation for the
respondent of the steps he should take.

Mr Dodson had told his assistant that he proposed to apply to the court for
an injunction ordering Mr Sikes out of the house. Mr Guppy therefore had
to issue an Originating Summons (see p. 6 post) which would be served on
Mr Sikes telling him of the date and time when Mrs Sikes would apply to the
court for an order for his eviction. At the same time he issued a Notice of
Application for Interim Custody.

Late that evening Mr Guppy went to the Sikes home in Ealing; he was of
course apprehensive. He was armed with the divorce papers, the summons
for the injunction hearing and a copy of the affidavit Mrs Sikes had sworn.
He also had a photograph of Mr Sikes — which had increased his
apprehension. When he knocked on the door, Mr Sikes opened it. He told
Mr Guppy he had been expecting his wife to take some steps and he had
already instructed solicitors. He intended to pass on the papers to them next
morning.

Three days went by and nothing more was heard; if Mr Guppy had had
the presence of mind to inquire the name of Mr Sikes’ solicitors, his principal
would have telephoned them to see whether there was any chance of
agreement. On the Friday an affidavit arrived in the post (the affidavit is set
out at p. 10 in counsel’s brief). Its contents did not come as a great surprise to
Mr Dodson. In a nutshell Mr Sikes’ case was that he had only twice been
violent to his wife and those occasions were after he had found out that she
was associating with another man. It seemed clear there would be a real
contest over the injunction proceedings. On the next pages are set out
extracts from the brief to counsel instructed to make the application. Study
these carefully and then read the transcript of the hearing. Note that the
divorce proceedings are being heard in the High Court because Mr Sikes
has filed an answer to the petition. Undefended divorce cases proceed in the
county court (or Divorce Registry in London); defended divorce cases
proceed in the High Court.



The Case of Stkes v Stkes

In the Divorce Registry No 2067 of 1983

Between:
NANCY SIKES Petitioner

and

WILLIAM SIKES Respondent

Brief to Counsel for Petitioner

Counsel has herewith:

7. Copy Petition

. Acknowledgment of Service

. Proposed Ansuwer

. Originating Summons

. Affidavit of Petitioner

. Affidavit of Respondent

Legal Aid Certificate.

Notice of Custody Application

ONOOOPEWRN

In this case the parties were married in
1970 and there are two children aged six and
three. There is a history of violence in
this marriage and on 23rd July our client
left the matrimonial home after she had been
abused and knocked about by the Respondent.
We would respectfully drau counsel's
attention to the allegations set out in
paragraphs 3-5 of the Respondent's affidavit.
Our client has not contacted us despite
messages left with her parents so we can
only hope that she will be able to give
detailed instructions on these matters at
court. She has been told to attend not
later than 10 o'clock.

Counsel is instructed

to apply for an
injunction on behalf of"
the Petitioner.




