yundations
- of the

\W of TOR

S ENERVIIEIRE
B. A. Hepple

Butterworths



Foundations of
the Law of Tort

GLANVILLE WILLIAMS, Q.c., LL.D., E.B.A.
Honorary Bencher of the Middle Temple;

Rouse Ball Professor of English Law

in the University of Cambridge

B. A. HEPPLE, M.A., LL.B.

of Gray’s Inn, Barrister;

Professor of Comparative Social and Labour Law
in the University of Kent at Canterbury

LONDON
BUTTERWORTHS

1976



BENGLAND:

Butterworth & Co. (Publishers) Ltd.
London: 88 Kingsway, London WC2B 6AB

AUSTRALIA:

Butterworths Pty. Ltd.
Sydney: 86 Pacific Highway, Chatswood, NSW 2067

Also at Melbourne, Brisbane, Adelaide and Perth

CANADA:

Butterworth & Co. (Canada) Ltd.
Toronto: 2265 Midland Avenue, Scarborough, Mi1P 4S1

NEW ZEALAND!:

Butterworths of New Zealand Ltd.
Wellington: 26-28 Waring Taylor Street, Wellington 1

SOUTH AFRICA:

Butterworth & Co. (South Africa) (Pty.) Ltd.
Durban: 152-154 Gale Street, Durban

USA:

Butterworth & Co. (Publishers) Inc.
Boston: 19 Cummings Park, Woburn, Mass. o18o1

© Glanville Williams & B. A. Hepple 1976

All rights reserved. No part of this publication may be reproduced or
transmitted in any form or by any means, including photocopying and
recording, without the written permission of the copyright holder,
application for which should be addressed to the publisher. Such written
permission must also be obtained before any part of this publication is

stored in a retrieval system of any nature.

ISBN Cased 0 406 68384 o
Limp o 406 683859

This book is sold subject to the Standard Conditions of Sale of Net Books
and may not be re-sold in the UK below the net price fixed by Butter~

worths for the book in our current catalogue.

Reprinted November 1980




Foundations of
the Law of Tort

LT~



Preface

We hope that this book may prove useful to three classes of
reader: the beginner who wants to know something about the
scope, purposes and basic concepts of the subject he is about to
study; the student who has progressed some way but wishes to
test rules critically in the light of the law’s purposes; and those
ordinary members of the public who would like some under-
standing of the legal framework in which such topical issues as
the thalidomide tragedy and the reform of the law relating to
compensation for personal injuries are being debated.

Almost twenty-five years have elapsed since the essay entitled
“The Aims of the Law of Tort” was published ((1951) 4 Current
Legal Problems 137). Its purpose was to show that the law of tort
pursued conflicting purposes, inevitably with no more than
partial success. Towards the end of the 1950s a trickle of writings
continued the discussion; these turned into a flood in the 1960s
and they were joined by a series of official and unofficial inquiries
and reports in both civil law and common law countries. In the
1970s legislation in the United States and New Zealand has
curtailed or abolished an important part of the law of tort. (Even
more far-reaching proposals in Australia have been affected by
the change of Government in that country.) Nor has the case
law stood still. The time is ripe for a re-examination of the
theme. This book does so in a form both more extended and
more elementary than the original essay.

Chapters 5 and 6 are the work of the second-named author;
the earlier Chapters represent the joint work of the authors.
GLW.
March 1976 B.A.H.
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1

The Scope and Function of Tort

It was complaind that thou hadst done great tort
Unto an aged woman, poore and bare.
Spencer, Faerie Queene Il v 17

THE MEANING OF “Tort”

There is no branch of English law the name of which conveys so
little meaning to the average layman as tort. What is a tort2 The
word comes to us from the Norman-French; etymologically, it
signifies any wrong, and springs from the Latin fortus, meaning
“twisted” or “wrung”. And the very word “wrung” is merely
another form of the word “wrong”. In the loose and untechnical
sense of “wrong”, the word “tort” was in quite general use; in
that sense it is found in literature as late as the eighteenth century,
and of course it is still so used in the French language. In England,
however, it is now purely technical. A tort is a wrong recognised
by law.

But torts are not the only wrongs recognised by law. The

1. So well established is the technical meaning of the word at the present day
that it is easy for us to forget how recent this meaning is. Although the
department of law that we now call “tort” is ancient, and although the
word “tort” in the sense of wrong is ancient, the word was not generally
used as a term of art designating this department of law until the second
half of the nineteenth century. Blackstone had foreshadowed its use (Com-
mentaries iii 118), but the first treatise bearing the name “Torts” was issued
in 1859 by Hilliard, an American author. The first English treatise under
this name was by Addison (1860). As late as 1870 a judge noticeably avoided
using the word “tort”, and expressed the contract-tort dichotomy as
“contract-duty” (Francis v. Cockrell (1870), L.R. 5 Q.B. sor at 509).

I
FLT.—2



2 The Scope and Function of Tort

reader will probably know the names of the major torts, such as
negligence, nuisance, defamation, conversion, trespass to goods,
trespass to the person (assault, etc.) and trespass to land; but he
may still need guidance on the distinction between torts and other
legal wrongs. The great cleavage is between criminal wrongs,
variously called crimes or offences, which may result in a prosecu-
tion and punishment, and civil wrongs which lead not to a criminal
prosecution but to a civil proceeding for damages or other private
redress. To explain in detail the distinctive features of the criminal
prosecution is the task of the criminal lawyer: suffice it here to
say that all legal proceedings that are not criminal are civil.
Civil proceedings are the residuary class.

TuE OVERLAP BETWEEN TORT AND CRIME

The distinction between torts and crimes is rendered slightly
difficult by an area of overlap. We generally think of murder as
a crime, because the criminal punishment is dramatic; but murder
is at the same time a tort to the person killed and to his dependants.
So also is manslaughter. Theft is a crime, but it is also the tort of
conversion of property. As a crime, it can be prosccuted and
punished. As a tort, it gives rise to an action for the value of the
property stolen. It is broadly frue to say that all crimes are torts
if they amount to a physical interference with the plaintiff or his
property, at least if they cause actual damage to him. But a crime
is not generally a tort if, although potentially dangerous, it has
not yet caused damage (dangerous driving where no injury has
been inflicted, or attempted murder, where the victim fortunately
remains unaffected by the abortive attempt). Also, a crime con-
sisting in a violation of general public order is not a tort if no
ascertainable individual is affected: an example is treason.!

1. If treason caused actual harm to the State, as represented by the Crown,
it might amount to 2 tort; but the question has never been argued. An
action for damages will not lie at the suit of a person who has suffered
damage as a result of perjury (a crime): Hargreaves v. Bretherton, [1959)
1 Q.B. 45; [1958] 3 AL E.R. 122.



The Overlap between Tort and Crime 3

Just as there are crimes that are not torts, so there are torts
that are not crimes. The traditional example is trespass to land,
which is a tort but is a crime only in certain circumstances. (The
courts have been adding to the list of criminal trespasses, but still
the ordinary trespass on a farmer’s field is not a crime, though
it is a tort.)

What underlies this distinction between crime and tort2 The
answer is that the object of the criminal law is broadly different
from that of the civil law (of which the law of tort forms a part).
The criminal law aims at controlling conduct, and this chiefly by
threatening punishment if undesirable behaviour is indulged in.
In modern times punishment does not occupy the whole of the
picture, because criminal courts have other orders at their disposal,
such as a probation order, a community service order, or (if the
offender is a driver convicted of one of specified offences) an
order disqualifying him from driving. But, whatever order is
made by the court, the criminal law is principally directed towards
inﬂuencihg behaviour. In contrast, the aim of the law of tort is
principally to compensate the victim of wrongdoing. The typical
outcome of an action in tort is the award of damages to. the
plaintiff against the defendant, and these damages are intended to
be roughly equivalent to the plaintiff’s loss.

When an act is a crime as well as a tort, both the criminal and
the civil remedy may be pursued. The wrongdoer may both be
prosecuted as a criminal and sued as a tortfeasor; he may both
be punished and made to pay damages to his victim. Generally
it does not matter which proceeding is brought first, although the
court will usually stay a civil action while a prosecution is actually
proceeding.

A few statutes provide that prosecutions under them shall bar
a civil action. The most important of these is the Offences against
the Person Act 1861, s. 45, by which acquittal or conviction of
assault and battery by a court of summary jurisdiction (a magis-
trates’ court) bars a subsequent civil action. There are some quali-
fications upon the operation of this section which need not be



