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A NOTE ON TRANSLATIONS

It is difficult to achieve legal translations from Chinese to English that are
consistent and 100 percent accurate. Chinese does not have tenses, definite
or indefinite articles, or plural forms for nouns. Nor, because Chinese is
written using characters, are defined terms indicated by capital letters. As a
result, a provision of Chinese law can be accurately translated into English
in a number of ways, none of which can be deemed to be inaccurate.

The author has attempted to ensure consistency of translation through-
out the book, but certain translations will appear to be inconsistent either
with other passages in the book or other translations to which a reader
may refer. Ultimately, if the meaning of a word or phrase is important, it is
necessary to consult the original Chinese. For this reason, the translations
of patent law and other documents in the appendices are provided for
reference only.

Other than for quotations from the Examination Guidelines, the
translations used in the book have been done or checked by the author.
For quotations from the Examination Guidelines, the author has relied upon
the official translation issued by the Patent Office, save the correction of
obvious grammatical or spelling mistakes in the official translation.
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CHAPTER 1
Introduction

1.1 INTELLECTUAL PROPERTY RIGHTS IN CHINA

1.1.1 The author first studied intellectual property law at Fudan University
in Shanghai, the People’s Republic of China (PRC or China), in 1989.
At that time, there were no courses on intellectual property (IP); only a
short section of the course on civil law was devoted to intellectual property.
At the time, studying the enforcement of intellectual property rights in
China was more theoretical than practical.

1.1.2 In 1993, I started working as an intellectual property paralegal based
in Hong Kong. At that time, I handled the filing of some patents in China
but no patent litigation. During the 1990s, most of the work of intellectual
property practitioners in China revolved around anti-counterfeiting with
some general advice on patent law.

1.1.3 As China’s economy grew, more and more foreign companies invested
in higher technology production in China, and the filing of patents increased
substantially. After China joined the World Trade Organization (WTO) in
2001, there was a further marked increase in filings. From about 2003, we
also started to see foreign and domestic companies become more and
more involved in patent litigation. In the past five years, the majority of my
practice has been devoted to handling patent litigation matters in China,
including a number of cases involving cross-border patent disputes.

1.1.4 In 2008, China became the world’s second largest economy, behind
the United States (U.S.), and surpassed Germany to become the second
largest exporter in the world.' Many foreign companies have no choice but

1. World Economic Outlook Database, International Monetary Fund, 2009.



to invest in and transfer technology to China. Increasingly, they have to rely
on the Chinese legal system to protect their rights.

1.1.5 A number of problems remain in the Chinese legal system, including
that law is not above politics; the state owns many large enterprises, and,
local protectionism can be strong. Each of these problems is discussed
briefly at the end of this chapter.

1.1.6 Nevertheless, the Chinese legal system has over the last eighteen years
improved with the growth of the economy. The official policy of the Chinese
government is to protect intellectual property rights so as to encourage
domestic innovation and move the economy away from the current “world’s
factory” model whereby foreign products are made in China to be exported
elsewhere. Although there will be ups and downs, I expect to see the legal
system governing patents to continue to improve.

1.2 SCOPE OF THIS BOOK

1.2.1 This book is intended to provide non-Chinese patent practitioners
and others interested in the Chinese patent system an overview of the
patent enforcement system so as to allow them to understand the steps that
need to be taken to protect or defend their rights.

1.2.2 This book is not a substitute for obtaining legal advice. Although this
caveat is always included in texts on legal subjects, it is particularly impor-
tant that legal advice be obtained in relation to patent matters in China.
Laws and regulations can change very quickly, and local rules and practices
can make a big difference to whether a case can be brought or defended
successfully.

1.3 HISTORY OF PATENT LAW IN CHINA

1.3.1 The concept of intellectual property rights, particularly patent rights,
is relatively new in China. Traditionally, no domestic intellectual property
laws existed. It was not until the late nineteenth century, when Chinese
scholars began to travel and study abroad, and bring ideas back from the
West, that palpable notions of intellectual property rights began to be for-
mulated in China. This intellectual development culminated in 1898 when
several ordinances relating to intellectual property, including the Awarding
Procedures for Manufacturing Craftsmanship, were issued by the government
of the Qing Dynasty.

1.3.2 This legislation became the first in Chinese history that recognized
the rights of inventors; the protection it afforded lasted for a period of

[2] Patent Litigation in China



between 10 and 50 years. However, after a brief period, the protection of
this legislation and all other patent protection vanished, as China fractured
and came under the control of warlords in the post-Qing dynasty period. No
patent laws were enacted throughout the period of national turbulence that
lasted from World War I through the civil war between the Communist and
Nationalist forces, and the initial stages of socialism in China that led to the
Cultural Revolution. During the Cultural Revolution almost all economic
laws were repealed and there was limited protection of economic rights, let
alone patent rights.

1.4 MODERN PATENT LAW

1.4.1 After the Cultural Revolution, China entered a period of “reform and
opening,” which included the development of a market economy as part of
the socialist economy. It was recognized that a market economy necessitates
a legal system that can protect economic rights, and so steps were taken to
create such a system. A new court system was established, and numerous
laws, including the General Principles of Civil Law, a mini civil code, and a
Civil Procedure Law were enacted.

1.4.2 It was also recognized that to create a market economy, it is necessary
to be able to register and protect intellectual property. The first Patent Law
was passed in 1984 by the National People’s Congress and came into force in
198S. The Patent Law was subsequently amended in 1992, 2000, and 2008,
with the third set of amendments coming into force in October 2009.

1.4.3 Trademark, copyright, and unfair competition laws were also enacted.

1.5 PATENTS IN CHINA

1.5.1 According to the official State Intellectual Property Office (SIPO) of
the People’s Republic of China (Chinese Patent Office) 2010 Statistics, a
total of 1,222,286 patent applications were filed in China during 2010.
A breakdown of this total figure shows that there were 391,177 invention
patent applications, 409,836 utility model applications, and 421,273
external design patent applications. Foreigners submitted 112,858 of the
applications, while domestic applications accounted for 1,109,428 of
the total of 1,222,286 patent applications.?

2. See http://www.sipo.gov.cn/sipo_English/statistics/ for detailed statistics.
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