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1. General introduction

Over the past few decades, the protection of traditional cultural expressions
(TCEs) has generated lively debates within the international community and
the questions of whether TCEs should be protected by intellectual property
rights (IPRs), and if so how, have been of increasing practical concern for
TCEs holders and national policy-makers in various countries. To date,
however, work on the protection of TCEs has progressed slowly, and little has
emerged in the way of concrete, binding law. Moreover, those instruments
proposed as solutions appear unable to meet the whole range of concerns
raised by TCEs holders and culturally-rich developing countries.

Concerns raised by TCEs holders can be classified into four main cate-
gories. First, they stress the difficulties they encounter in preventing and/or
controlling the commercial use of their TCEs by third parties and in benefit-
ing from this commercialisation themselves. Secondly, they express concerns
about the inappropriate and offensive use of their TCEs. Thirdly, they wish to
be attributed for their TCEs, as well as have the possibility to object to any
false attribution. Finally, they emphasise the need to ensure the identification
and preservation of existing TCEs, as well as their promotion, dissemination
and continued evolution.

The protection of TCEs was initially envisaged on a copyright model,
because of the similarity of subject matter between copyright law and TCEs.
However, although copyright law seems well suited to meet some of the needs
and objectives of TCEs holders, it is limited in its potential for protecting TCEs.

This study argues that ‘origin related intellectual property rights’, such as
trade marks, certification and collective marks and geographical indications,
as well as passing off and laws against misrepresentation, appear to be concep-
tually best suited for the protection of TCEs, because of their specific nature
and characteristics. Such characteristics include the fact that they are usually
produced within a community, which is often linked to a specific place, and
according to traditional methods and know-how transmitted from generation
to generation, often using raw material from sustainable resources. In addition,
this method of protection also seems to accommodate the fact that TCEs are
usually already in the public domain and to take into consideration some of the
aims of TCEs holders, such as the fact that they would like a protection that is
unlimited in time.
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It will demonstrate that a system of protection based on origin related IPRs
could offer practical advantages for TCEs holders since such category of rights
used as such or with minor adaptations would enable them to obtain quick,
practical and effective protection. In addition, there would be no need for the
creation of a new sui generis intellectual property (IP) or IP related system,
which would take a long time to establish and may not be politically feasible
anyway. The proposed approach would admittedly not address all the concerns
of TCEs holders, but it would provide a balanced and workable compromise
solution that could satisfy most of their concerns and policy objectives.

In order to support this proposition, it is necessary (i) to identify the needs
and expectations of TCEs holders; (ii) to examine and compare policy options
that have been adopted at the national, regional and international levels for the
protection of TCEs; and (iii) based on this information, to identify the policy
approach that would satisfy those needs and expectations best.

Due to the multi-faceted nature of TCEs, their broad geographical reach
and the wide range of concerns, which can vary from one traditional commu-
nity to the other, it is not possible to provide an exhaustive study of all policy
approaches or legal provisions that have been proposed or adopted, nor prob-
ably to find a one-size-fits-all approach to the protection of TCEs. In this view,
the study presents a selection of case studies to better illustrate the main policy
approaches. The case studies have been selected as test-sites for the proposi-
tion because they provide particularly significant illustrations of certain types
of TCEs protection and because, together, they represent a wide range of
perspectives, interests and concerns of TCEs holders.

Finally, it should be noted that it is not within the scope of this study to
discuss whether or not TCEs should be protected but rather to identify what is
the best option for their protection within IP or IP related systems.

1.1 TERMINOLOGY, DEFINITION AND
CHARACTERISTICS OF TCES

Over the years, various terms have been used to describe the subject matter
that is the object of this book. These include, but are not limited to, ‘folklore’,
‘traditional cultural expressions’, ‘expressions of folklore’, ‘indigenous
cultural and intellectual property’, ‘indigenous heritage’ and ‘traditional
knowledge’.! The terminology used varies depending on the region and/or the
traditional communities using it.

I Terminological issues have been discussed by various academics and

commentators. See for example Michael Blakeney, ‘The Protection of Traditional



