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Introduction

Emergency department (ED) compliance issues can be overwhelming.
Federal laws, state laws, local laws, liability concerns, and Joint Commission
accreditation requirements affect nearly all aspects of patient care and departmen-
tal management. Leaders must balance their compliance obligations against patient
care concerns, management time, and limited resources. The 2014 Edition of this
manual is designed to assist ED managers in finding that balance by providing
urgently needed up-to-date information in a comprehensive, easy-to-use compli-
ance tool that can be used to improve the care delivered to patients and meet vari-
ous external requirements.

FEATURES OF THIS MANUAL

Legal Compliance Questions and Answers

This section of the manual provides an easy reference to legal issues com-
monly encountered in hospital EDs. A list of questions at the front of this section will
enable you to quickly locate helpful and current information on a variety of difficult
legal areas such as complying with fraud and abuse laws, patients’ rights regula-
tions, EMTALA requirements, negotiating consent requirements, obtaining reim-
bursement for ED services, avoiding employment law problems, and more.
Citations to laws, regulations, and cases are provided for guiding additional
research. Appendix 1-A provides a state-by-state summary of laws and regulations
regarding exceptions to patient consent under emergency circumstances.

Joint Commission Survey Questions
and Answers

This section contains valuable advice from staff members at hospitals that have
recently and successfully navigated a Joint Commission survey. Interviewees pro-
vide frank and detailed information on what surveyors did and didn’t look for, how
they prepared staff for the survey, and how they demonstrated participation in per-
formance improvement activities. This section is organized by topic, to allow you to
readily compare the experiences of hospitals across the country.

xiii
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Hospital Accreditation Standards Analysis

This section condenses applicable Joint Commission standards and elements
of performance that are surveyed in the ED. Many standards are scored specifically
in the ED while others are scored as a composite of the organization. This matrix
allows ED managers to quickly find the standard or element of performance and
understand how it is applicable to the ED.

Communication between the ED manager and the organization is a key com-
ponent in the continuous Joint Commission readiness. ED managers are encour-
aged to be in the communication loop on all activities that impact all applicable
standards.

o Comment: This column describes the relationship between ED and
hospital responsibility for demonstrating compliance with the standard. It
also indicates what the standard assesses.

e Evidence: This column lists the types of evidence that might be used to
show compliance with the standard. Special emphasis is paid to docu-
ments that are developed or maintained in the ED.

e Staffquestions: This column lists questions that the Joint Commission sur-
veyor might ask the ED director, the nurse manager, ED staff members,
and others to assess compliance with the standard.

Reference Materials for Emergency
Department Compliance

This section of the manual provides documentation that hospitals across the
country have recently used to show compliance with Joint Commission standards,
as well as documentation used to meet legal requirements discussed in Legal Com-
pliance Questions and Answers.

CMS, DNV, and Joint Commission Standards
Checklist

This tool allows customers to cross reference the Medicare Conditions of Par-
ticipation to the DNV and Joint Commission Standards and also provides a place for
them to note any deviations in their own state law requirements. This checklist will
simplify compliance efforts by highlighting duplications and inconsistencies in the
many standards that EDs must follow.
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PAarT 1

Legal Compliance
Questions and Answers

INTRODUCTION TO COMPLIANCE. . . . ¢ s ccvuscsssnasnnasssnssisis 1-17
What are the benefits of compliance? 1-17
What types of activities are governed by health care fraud and abuse
legislation? 1-17
What are the fraud and abuse issues that are of particular concern to a
hospital emergency department (ED)? 1-18
What are the fraud and abuse issues that are the current focus of
government oversight? 1-23
What other types of legal issues are implicated in a comprehensive
hospital compliance program? 1-24
Can the emergency room physician rent office space from the hospital? 1-25
Can emergency room physicians participate in a joint venture
with the hospital? 1-26
Can a hospital provide complimentary non-emergency local transport or
gift cards? 1-26
How do compliance guidelines for ambulance suppliers affect the ED? 1-27
How do compliance guidelines for pharmacy manufacturers affect
the ED? 1-27
How do compliance guidelines for Public Health Service research awards
affect the ED? 1-28
What are the Stark compliance standards for electronic health records
and e-prescribing? 1-28
What does the Physician Payment Sunshine Act require? 1-30
What is the responsibility of the Board of Directors in overseeing
compliance? 1-30
What are Joint Commission requirements for ED and corporate leaders? 1-31
What is the responsibility for voluntary self-disclosure of fraud? 1-32
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When will a corporate integrity agreement be put in place? 1-33
PATIERTS BIGEEES .o v5 565 5606500058 & om0 66 5 85000058 6 aiwmmss s v 1-34
What are patients’ rights in regard to personal privacy, safety, and
freedom from abuse or neglect? 1-35
What are patients’ rights in regard to grievances? 1-35
What are patients’ rights in regard to access to clinical records? 1-36
What are patient rights related to hospital visitation? 1-36
What patient rights are protected under the Affordable Care Act? 1-36
Restraint and Seclusion .. ..........c ittt 1-37
Do any federal regulations address the use of restraints and seclusion? 1-37
What constitutes a restraint? 1-38
How do the patients’ rights standards limit the use of restraints for
medical and surgical care? 1-39
What documentation is necessary with regard to restraint orders and
evaluations, and monitoring? 1-39

What are the procedures that must be followed for ordering, monitoring,
evaluating, and documenting the use of restraints or seclusion for

behavior management? 1-40
Confidentiality of ED Records . . . ......... ..., 1-41
What rules of confidentiality apply to ED records? 1-41
What does patient consent for disclosure consist of under the federal
privacy rule? 1-41
Whom does the Health Insurance Portability and Accountability Act
(HIPAA) privacy rule apply to? 1-42
What are the HIPAA requirements for data privacy? 1-42
What should be included in the notice of privacy? 1-43
What are patient rights under HIPAA? 1-44
Who can be a business associate under HIPAA? 1-45
How does HIPAA affect marketing and fundraising? 1-46
Are there situations where patient health information may be disclosed
for other purposes? 1-47
Who keeps track of HIPAA complaints? 1-47
How will HIPAA be enforced? 1-48
What does a HIPAA audit involve? 1-48
How do HIPAA disclosure clarifications affect the ED? 1-48
How are states protecting the privacy of electronic health records? 1-49
What are the requirements for reporting a breach of security? 1-50
What does the HIPAA accounting disclosure require? 1-51
What are some examples of reporting requirements that could apply to
health care professionals working in an ED? 1-51

1-2
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Under what circumstances does the duty to report communicable

diseases typically arise? 1-52
What types of rules govern the disclosure of human immunodeficiency

virus (HIV) or acquired immune deficiency syndrome (AIDS) related

information? 1-52

Are there reporting requirements that apply to diagnoses of drug abuse? 1-53

Is there a duty to report certain types of patient information to law

enforcement authorities? 1-53

What specific confidentiality concerns arise with respect to patient

information collected in an ED? 1-54

Why does the use of status boards present confidentiality concerns? 1-54

What confidentiality concerns arise with the use of drug abuser lists? 1-55

Are there any special confidentiality concerns with regard to minors and

their parents? 1-55

What other measures should ED personnel follow to ensure patient

privacy and confidentiality? 1-56

What is the difference between data privacy and security? 1-57

What are the HIPAA requirements for data security? 1-57

What administrative, physical, and technical safeguards are involved in

data security? 1-58

Who must obtain a National Provider Identifier (NPI)? 1-58
ConsenttoTreatment . . ...ttt i, 1-59

What are patients’ rights in regard to being informed of care and

treatment? 1-59

Is patient consent always necessary for medical treatment? 1-59

What is informed consent? 1-59

What information must be disclosed to the patient to obtain informed

consent? 1-60

Do all states use the same method to determine whether the consent was

informed? 1-60

Does the failure to disclose relevant information to a patient automatically

result in liability? 1-61

Is a signed consent form sufficient evidence of informed consent? 1-61

Is consent required in a medical emergency? 1-62

What if the patient is able to consent, but the need for quick action does

not permit full disclosure? 1-62

How serious must the patient’s condition be to render care without

consent? 1-63

What should ED staff do to comply with consent requirements in an

emergency? 1-63

Can health care providers rely on the emergency doctrine if a patient

representative is available? 1-64

1-3
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What is administrative consent? 1-64
What are the requirements to waive informed consent for emergency
research? 1-64
What if the patient representative refuses to consent to treatment a
provider considers essential to save the patient’s life? 1-65
What kind of treatment is authorized in an emergency? 1-66
Can minors consent to medical treatment? 1-66
What if there is a medical emergency and the parents cannot be located? 1-66
What are the American Academy of Pediatrics recommendations
regarding emergency consent for children and adolescents? 1-66
What is an emancipated minor? 1-67
What is mental competency? 1-68
Who can consent to treatment if the person is mentally incompetent? 1-68
Who can refuse treatment when a person is mentally incompetent? 1-69
Have any courts applied mental incompetency analysis to intoxicated
patients? 1-69
Can a mental health patient give valid consent to treatment? 1-70
What is an advance directive? 1-70
How do advance directives apply in emergency situations? 1-70
Should advance directives be followed in the ED? 1-71
What if a patient refuses to consent to treatment in the ED? 1-71
Can a suicidal patient give a valid refusal of treatment? 1-72
How should refusal of consent be documented? 1-72
Antidiscrimination Laws. . .. ........ . i i e i e 1-72
What laws prohibit race, national origin, and gender discrimination? 1-72
‘What should hospitals do to avoid race, national origin, and gender
discrimination suits? 1-73
What federal laws govern discrimination on the basis of handicap or
disability? 1-73
What are an ED’s legal duties toward disabled patients? 1-73
What laws prohibit age discrimination? 1-74
Patients with Limited English Proficiency.......................... 1-74
Under the federal guidelines, do hospitals have a responsibility to provide
foreign language interpreters? 1-74
How should notice be provided to LEP persons? 1-75
May a hospital depend on the use of family as interpreters? 1-76
How should hospital employees be made aware of the hospital’s
language assistance policies and procedures? 1-77
What are the elements of an effective LEP plan? 1-77
What monitoring or quality improvement programs should be utilized? 1-77

How will OCR enforce compliance with the LEP requirements of Title VI? 1-77
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Have state laws addressed the issue of non-English-speaking patients? 1-78
How have courts and government investigators viewed the ED’s duty to
accommodate deaf and hard of hearing ED patients? 1-78
Must a health care provider obtain authorization to disclose personal
health information to an interpreter? 1-79
What does the Joint Commission require for patient-centered
communication? 1-79
Patients with HIVor AIDS . . . ... ... . i e 1-80
Do disability discrimination laws apply to patients with HIV or AIDS? 1-80
Can EDs be liable for discrimination for exercising special precautions
when treating patients with HIV or AIDS? 1-81
Can hospitals and health care providers be liable for refusing to treat
patients with HIV or AIDS? 1-82
Does transferring the care of an HIV-positive patient constitute disability
discrimination? 1-82
Are there confidentiality concerns related to the treatment of patients
with HIV or AIDS? 1-82
What are the reporting requirements for patients who are HIV-positive or
have AIDS? 1-83
CONTENTOF THEED RECORD . . c <« . i vssvsvsonnsnmasnssssnssnnss 1-83
What types of information should an ED record contain? 1-84
Are there specific legal requirements that govern the content of an ED
record? 1-84
How does federal law govern the content of an ED record? 1-84
How does federal law affect electronic health record requirements and
meaningful use? 1-86
How does state law govern the content of an ED record? 1-88
What does the Joint Commission require for use of scribes? 1-89
STAFFING ISSUES . . . o oovo v 00 6 abiwii b5 s § 55 oidsiishuidsiins g 1-89
How will the Affordable Care Act affect the health care workforce? 1-89
How will the Affordable Care Act affect employee benefits? 1-90
Medical Staff. . . ...... ... . e 1-92
What are medical staff credentialing and evaluation requirements? 1-92
What are medical staff contract requirements? 1-92
What are medical staff scheduling considerations? 1-93
On-Call Staffing . ........ ... ... ittt i, 1-93
Are hospitals required to staff the ED with on-call physicians and other
employees at all times? 1-93
What does a formal community call plan require? 1-94
Can two hospitals in the same geographic area share on-call coverage so
that together they provide full coverage in a particular specialty? 1-95



