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PREFACE

This edition follows the same format and ap-
proach of those that preceded it. The primary revi-
sions have been to update the work in light of im-
portant legislative, rulemaking, and judicial devel-
opments that have occurred since the Fifth Edition
was published in 2003.

The major changes that are reflected in this edi-
tion arise as a result of a new statute, federal rule
amendments, and Supreme Court decisions. In par-
ticular, since the last edition the rules dealing with
class actions have been amended to increase court
supervision over notice, settlements, appointment
of class counsel and attorney’s fees. A new federal
statute also expands the scope of jurisdiction for
specified types of interstate class actions and cre-
ates yet additional settlement requirements. Sever-
al pretrial rules also were amended in order to pro-
vide guidance concerning the management and dis-
covery of electronically stored information. And in
the interim between the last edition and this one,
the Supreme Court has issued an important deci-
sion on supplemental jurisdiction and the amount
in controversy requirement, as well as a case on
pleading requirements in civil rights cases. Finally,
all citations to the federal rules have been updated
to reflect the issuance of completely restyled federal
rules of civil procedure that are due to take effect in
December 2007. These and other significant, albeit
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PREFACE

smaller, changes have been incorporated in this new
edition.

Finally, as was true in the Fifth Edition, I have
tried, in addition to updating, to make some adjust-
ments to provide clearer explanations of some topics
in the hope that these changes will make the book
more helpful to the student reader.

The overall objective of this Nutshell remains
an important, but limited, one—to present the
forest instead of the trees. There is no way in the
confines of these few pages for more in depth cov-
erage. Readers who find a need for more can con-
sult my Hornbook on this same topic, J. Frieden-
thal, M. Kane, & A. Miller, Civil Procedure (4th
ed. 2005).

MARY KAy KANE

San Francisco, California
May, 2007



TABLE OF CASES

References are to Pages

Adams v. Pearson, 411 I1l. 431, 104 N.E.2d 267 (11.1952), 231

Aldinger v. Howard, 427 U.S. 1, 96 S.Ct. 2413, 49 L.Ed.2d 276
(1976), 23

Anderson v. Liberty Lobhy, Inc., 477 U.S. 242, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986), 164

Apodaca v. Oregon, 406 U.S. 404, 92 S.Ct. 1628, 32 L.Ed.2d 184
(1972), 179

Asahi Metal Industry Co., Ltd. v. Superior Court of California,
Solano County, 480 U.S. 102, 107 8.Ct. 1026, 94 L.Ed.2d 92
(1987), 51, 58

Atkinson v. Superior Court In and For Los Angeles County, 49
Cal.2d 338, 316 P.2d 960 (Cal.1957), 72

Atlas Roofing Co., Inc. v. Occupational Safety and Health Review
Com'n, 430 U.S. 442, 97 S.Ct. 1261, 51 L.Ed.2d 464 (1977),
186

Banco Nacional de Cuba v. Sabbatino, 376 U.S, 398, 84 S.Ct. 923,
11 L.Ed.2d 804 (1964), 293

Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 79 S.Ct. 948, 3
L.Ed.2d 988 (1959), 184

Becher v. Contoure Laboratories, 279 U.S. 388, 49 S.Ct. 356, 73
L.Ed. 752 (1929), 242

Bernhard v. Bank of America Nat. Trust & Savings Ass'n, 19
Cal.2d 807, 122 P.2d 892 (Cal.1942), 238

Blackmer v. United States, 284 U.S. 421, 52 S.Ct. 252, 76 L.Ed.
375 (1932), 41

Buckeye Boiler Co. v. Superior Court of Los Angeles County, 71
Cal.2d 893, 80 Cal.Rptr. 113, 458 P.2d 57 (Cal.1969), 57

Burger King Corp. v. Rudzewicz, 471 U.S. 462, 105 S.Ct. 2174, 85
L.Ed.2d 528 (1985), 53, 56

XV



TABLE OF CASES

Burlington Northern R. Co. v. Woods, 480 U.S. 1, 107 S.Ct. 967,
94 L.Ed.2d 1 (1987), 289

Burnham v. Superior Court of California, County of Marin, 495
U.S. 604, 110 S.Ct. 2105, 109 L.Ed.2d 631 (1990), 68

Business Guides, Inc. v. Chromatic Communications Enterprises,
Inc., 498 U.S. 533, 111 S.Ct. 922, 112 L.Ed.2d 1140 (1991),
101

Byrd v. Blue Ridge Rural Elec. Co-op., Inc., 356 U.S. 525, 78
S.Ct. 893, 2 L.Ed.2d 953 (1958), 288

Calder v. Jones, 465 U.S. 783, 104 S.Ct. 1482, 79 L.Ed.2d 804
(1984), 52, 73

Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91
L.Ed.2d 265 (1986), 164

Clearfield Trust Co. v. United States, 318 U.S. 363, 318 U.S. 744,
63 S.Ct. 573, 87 L.Ed. 838 (1943), 293

Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 69 S.Ct.
1221, 93 L.Ed. 1528 (1949), 250, 288

Colgrove v. Battin, 413 U.S. 149, 93 S.Ct. 2448, 37 L.Ed.2d 522
(1973), 179

Commissioner v. (see opposing party)

Connecticut v. Doehr, 501 U.S. 1, 111 S.Ct. 2105, 115 L.Ed.2d 1
(1991), 216

Coopers & Lybrand v. Livesay, 437 U.S. 463, 98 S.Ct. 2454, 57
L.Ed.2d 351 (1978), 252

Cornelison v. Chaney, 127 Cal.Rptr. 352, 545 P.2d 264 (Cal.
1976), 54

Crawford-El v. Britton, 523 U.S. 574, 118 S.Ct. 1584, 140
L.Ed.2d 759 (1998), 146

Curtis v. Loether, 415 U.S. 189, 94 S.Ct. 1005, 39 L.Ed.2d 260
(1974), 187

Daar v. Yellow Cab Co., 67 Cal.2d 695, 63 Cal.Rptr. 724, 433 P.2d
732 (Cal.1967), 272

Dairy Queen, Inc. v. Wood, 369 U.S. 469, 82 S.Ct. 894, 8 L.Ed.2d
44 (1962), 185

D. H. Overmyer Co. Inc., of Ohio v. Frick Co., 405 U.S. 174, 92
S.Ct. 775, 31 L.Ed.2d 124 (1972), 70

Dice v. Akron, C. & Y. R. Co., 342 U.S. 359, 72 S.Ct. 312, 96
L.Ed. 398 (1952), 295



TABLE OF CASES

Edmonson v. Leesville Concrete Co., Inc., 500 U.S. 614, 111 S.Ct.
2077, 114 L.Ed.2d 660 (1991), 191

Eisen v. Carlisle and Jacquelin, 417 U.S. 156, 94 S.Ct. 2140, 40
L.Ed.2d 732 (1974), 264, 269

Eisen v. Carlisle & Jacquelin, 479 F.2d 1005 (2nd Cir.1973), 272

Eisen v. Carlisle & Jacquelin, 370 F.2d 119 (2nd Cir.1966), 252

Erie R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188
(1938), 285, 291, 292

Erlanger Mills, Inc. v. Cohoes Fibre Mills, Inc., 239 F.2d 502 (4th
Cir.1956), 72

Exxon Mobil Corp. v. Allapattah Services, Inec., 545 U.S. 546, 125
S.Ct. 2611, 162 L.Ed.2d 502 (2005), 25, 266

Fall v, Eastin, 215 U.S. 1, 30 S.Ct. 3, 54 L.Ed. 65 (1909), 31

Finley v. United States, 490 U.S. 545, 109 S.Ct. 2003, 104
L.Ed.2d 593 (1989), 23

Fisher Governor Co. v. Superior Court of City and County of San
Francisco, 53 Cal.2d 222, 1 Cal.Rptr. 1, 347 P.2d 1 (Cal.1959),
58

Forgay v. Conrad, 47 U.S. 201, 6 How. 201, 12 L.Ed. 404 (1848),
252

Fuentes v. Shevin, 407 U.S. 67, 92 S.Ct. 1983, 32 L.Ed.2d 556
(1972), 215

Galloway v. United States, 319 U.S. 372, 63 S.Ct. 1077, 87 L.Ed.
1458 (1943), 197

Gasperini v. Center for Humanities, Inc., 518 U.S. 415, 116 S.Ct.
2211, 135 L.Ed.2d 659 (1996), 202, 289

Goldlawr, Inc. v. Heiman, 369 U.S. 463, 82 S.Ct. 913, 8 L.Ed.2d
39 (1962), 85

Greene v. Lindsey, 456 U.S. 444, 102 S.Ct. 1874, 72 L.Ed.2d 249
(1982), 70

Grupo Dataflux v. Atlas Global Group, L.P., 541 U.S. 567, 124
S.Ct. 1920, 158 L.Ed.2d 866 (2004), 14

Guaranty Trust Co. of N.Y. v. York, 326 U.S. 99, 65 S.Ct. 1464,
89 L.Ed. 2079 (1945), 287

Gully v. First Nat. Bank, 299 U.S. 109, 57 S.Ct. 96, 81 L.Ed. 70
(1936), 10

Hanna v. Plumer, 380 U.S. 460, 85 S.Ct. 1136, 14 L.Ed.2d 8
(1965), 287

XVII



TABLE OF CASES

Hansberry v. Lee, 311 U.S. 32, 61 S.Ct. 115, 85 L.Ed. 22 (1940),
267, 269

Hanson v. Denckla, 357 U.S. 235, 78 S.Ct. 1228, 2 L.Ed.2d 1283
(1958), 50, 55

Harris v. Balk, 198 U.S. 215, 25 S.Ct. 625, 49 L.Ed. 1023 (1905),
43

Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408,
104 S.Ct. 1868, 80 L.Ed.2d 404 (1984), 52, 55, 58

Herbst v. International Tel. & Tel. Corp., 495 F.2d 1308 (2nd
Cir.1974), 252

Hess v. Pawloski, 274 U.S. 352, 47 S.Ct. 632, 71 L.Ed. 1091
(1927), 48, 56

Hetzel v. Prince William County, Va., 523 U.S. 208, 118 S.Ct.
1210, 140 L.Ed.2d 336 (1998), 204

Hickman v. Taylor, 329 U.S. 495, 67 S.Ct. 385, 91 L.Ed. 451
(1947), 148

Hinderlider v. La Plata River & Cherry Creek Ditech Co., 304
U.S. 92, 58 S.Ct, 803, 82 L.Ed. 1202 (1938), 293

International Shoe Co. v. Washington, 326 U.S. 310, 66 S.Ct.
154, 90 L.Ed. 95 (1945), 48, 54

J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 114 S.Ct. 1419, 128
L.Ed.2d 89 (1994), 191

Katchen v. Landy, 382 U.S. 323, 86 S.Ct. 467, 15 L.Ed.2d 391
(1966), 186

Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 104 S.Ct. 1473,
79 L.Ed.2d 790 (1984), 53

Klaxon Co. v. Stentor Electric Mfg. Co., 313 U.S. 487, 61 S.Ct.
1020, 85 L.Ed. 1477 (1941), 291

Kramer v. Caribbean Mills, Inc., 394 U.S. 823, 89 S.Ct. 1487, 23
L.Ed.2d 9 (1969), 14, 110

Kulko v. Superior Court of California In and For City and
County of San Francisco, 436 U.S. 84, 98 S.Ct. 1690, 56
L.Ed.2d 132 (1978), 50

La Buy v. Howes Leather Company, 352 U.S. 249, 77 S.Ct. 309, 1
L.Ed.2d 290 (1957), 253

XVII



TABLE OF CASES

Leatherman v. Tarrant County Narcotics Intelligence & Coordi-
nation Unit, 507 U.S. 163, 113 8.Ct. 1160, 122 L.Ed.2d 517
(1993), 96

Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S.
26, 118 S.Ct. 956, 140 L.Ed.2d 62 (1998), 281

Louisville & N.R. Co. v. Mottley, 211 U.S. 149, 29 S.Ct. 42, 53
L.Ed. 126 (1908), 10

Markman v. Westview Instruments, Inc., 517 U.S. 370, 116 S.Ct.
1384, 134 L.Ed.2d 577 (1996), 185

Marrese v. American Academy of Orthopaedic Surgeons, 470
U.S. 373, 105 S.Ct. 1327, 84 L.Ed.2d 274 (1985), 242

Matsushita Elec. Indus. Co., Ltd. v. Epstein, 516 U.S. 367, 116
S.Ct. 873, 134 L.Ed.2d 6 (1996), 221, 242

McDonald v. Mabee, 243 U.S. 90, 37 S.Ct. 343, 61 L.Ed. 608
(1917), 75

McGee v. International Life Ins. Co., 355 U.S. 220, 78 S.Ct. 199,
2 L.Ed.2d 223 (1957), 56

Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 103 S.Ct.
2706, 77 L.Ed.2d 180 (1983), 70

Milliken v. Meyer, 311 U.S. 457, 61 S.Ct. 339, 85 L.Ed. 278
(1940), 41

Mitchell v. W. T. Grant Co., 416 U.S. 600, 94 S.Ct. 1895, 40
L.Ed.2d 406 (1974), 216

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 70
S.Ct. 652, 94 L.Ed. 865 (1950), 70, 72, 270

National Equipment Rental, Limited v. Szukhent, 375 U.S. 311,
84 S.Ct. 411, 11 L.Ed.2d 354 (1964), 70

New York Life Ins. Co. v. Dunlevy, 241 U.S. 518, 36 S.Ct. 613, 60
L.Ed. 1140 (1916), 44, 72, 275

New York Times Co. v. Connor, 365 F.2d 567 (5th Cir.1966), 73

Nixon v. Sirica, 487 F.2d 700, 159 U.S.App.D.C. 58 (D.C.Cir.
1973), 253

N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1, 57 S.Ct.
615, 81 L.Ed. 893 (1937), 186

Omni Capital Intern., Ltd. v. Rudolf Wolff & Co., Ltd., 484 U.S.
97, 108 S.Ct. 404, 98 L.Ed.2d 415 (1987), 38, 59

Osborn v. Bank of United States, 22 U.S. 738, 6 L.Ed. 204
(1824), 11

XIX



TABLE OF CASES

Owen Equipment & Erection Co. v. Kroger, 437 U.S. 365, 98
S.Ct. 2396, 57 L.Ed.2d 274 (1978), 23

Parklane Hosiery Co., Inc. v. Shore, 439 U.S. 322, 99 S.Ct. 645,
58 L.Ed.2d 552 (1979), 240, 241

Pennoyer v. Neff, 95 U.S. 714, 24 L.Ed. 565 (1877), 43, 68

Pernell v. Southall Realty, 416 U.S. 363, 94 S.Ct. 1723, 40
L.Ed.2d 198 (1974). 187

Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 105 S.Ct. 2965,
86 L.Ed.2d 628 (1985), 266, 269, 271

Piper Aircraft Co. v. Reyno, 454 U.S. 235, 102 S.Ct. 252, 70
L.Ed.2d 419 (1981), 84

Provident Tradesmens Bank & Trust Co. v. Patterson, 390 U.S.
102, 88 S.Ct. 733, 19 L.Ed.2d 936 (1968), 114

Ross v. Bernhard, 396 U.S. 531, 90 S.Ct. 733, 24 L.Ed.2d 729
(1970), 183, 185

Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 119 S.Ct. 1563,
143 1.Ed.2d 760 (1999), 78

Rush v. Savchuk, 444 U.S. 320, 100 S.Ct. 571, 62 L.Ed.2d 516
(1980), 64

Schlagenhauf v, Holder, 379 U.S. 104, 85 S.Ct. 234, 13 L.Ed.2d
152 (1964), 144

Seider v. Roth, 269 N.Y.S.2d 99, 216 N.E.2d 312 (N.Y.1966), 45

Shaffer v. Heitner, 433 U.S. 186, 97 S.Ct. 2569, 53 L.Ed.2d 683
(1977), 60, 66

Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100, 61 S.Ct. 868,
85 L.Ed. 1214 (1941), 26

Sibbach v. Wilson & Co., 312 U.S. 1, 312 U.S. 655, 61 S.Ct. 422,
85 L.Ed. 479 (1941), 140

Singer v. Walker, 261 N.Y.S.2d 8, 209 N.E.2d 68 (N.Y.1965), 58

Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667, 70 S.Ct.
876, 94 L.Ed. 1194 (1950), 12

Sniadach v. Family Finance Corp. of Bay View, 395 U.S. 337, 89
S.Ct. 1820, 23 L.Ed.2d 349 (1969), 215

Snyder v. Harris, 394 U.S. 332, 89 S.Ct. 1053, 22 L.Ed.2d 319
(1969), 18

Societe Internationale Pour Participations Industrielles Et Com-
merciales, S. A. v. Rogers, 357 U.S. 197, 78 S.Ct. 1087, 2
L.Ed.2d 1255 (1958), 139

XX



TABLE OF CASES

State Farm Fire & Cas. Co. v. Tashire, 386 U.S. 523, 87 S.Ct.
1199, 18 L.Ed.2d 270 (1967), 277

Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 118
S.Ct. 1003, 140 L.Ed.2d 210 (1998), 78

Stewart Organization, Inc. v. Ricoh Corp., 487 U.S. 22, 108 S.Ct.
2239, 101 L.Ed.2d 22 (1988), 290

Strawbridge v. Curtiss, 7 U.S. 267, 2 L.Ed. 435 (1806), 12

Sunnen, Commissioner v., 333 U.S. 591, 68 S.Ct. 715, 92 L.Ed.
898 (1948), 243

Sunward Electronics, Inc. v. McDonald, 362 F.3d 17 (2nd Cir.
2004), 57

Supreme Tribe of Ben Hur v. Cauble, 255 U.S. 356, 41 S.Ct. 338,
65 L.Ed. 673 (1921), 268

Surowitz v. Hilton Hetels Corp., 383 U.S. 363, 86 S.Ct. 845, 15
L.Ed.2d 807 (1966), 102

Swierkiewicz v. Sorema N. A, 534 U.S. 506, 122 S.Ct. 992, 152
L.Ed.2d 1 (2002), 96

Swift v. Tyson, 41 U.S. 1, 10 L.Ed. 865 (1842), 285

Testa v. Katt, 330 U.S. 386, 67 S.Ct. 810, 91 L.Ed. 967 (1947),
295

Textile Workers Union of America v. Lincoln Mills of Ala., 353
U.S. 448, 77 S.Ct. 912, 1 L.Ed.2d 972 (1957), 293

Tull v. United States, 481 U.S. 412, 107 S.Ct. 1831, 95 L.Ed.2d
365 (1987), 187

Tulsa Professional Collection Services, Inc. v. Pope, 485 U.S. 478,
108 S.Ct. 1340, 99 L.Ed.2d 565 (1988), 70

United Mine Workers of America v. Gibbs, 383 U.S. 715, 86 S.Ct.
1130, 16 L.Ed.2d 218 (1966), 20

United Steelworkers of America, AFL-CIO v. R. H. Bouligny,
Inc., 382 U.S. 145, 86 S.Ct. 272, 15 L.Ed.2d 217 (1965), 13

Upjohn Co. v. United States, 449 U.S. 383, 101 S.Ct. 677, 66
L.Ed.2d 584 (1981), 150

Van Dusen v. Barrack, 376 U.S. 612, 84 S.Ct. 805, 11 L.Ed.2d
945 (1964), 292

Varsity Amusement Co. v. Butters, 155 Colo. 330, 394 P.2d 603
(Colo.1964), 231



TABLE OF CASES

Walker v. Armeo Steel Corp., 446 U.S. 740, 100 S.Ct. 1978, 64
L.Ed.2d 659 (1980), 289

Walker v. City of Hutchinson, Kan., 352 U.S. 112, 77 S.Ct. 200, 1
L.Ed.2d 178 (1956), 69

World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 100
S.Ct. 559, 62 L.Ed.2d 490 (1980), 49, 50

W. U. Tel. Co. v. Pennsylvania, 368 U.S. 71, 82 8.Ct. 199, 7
L.Ed.2d 139 (1961), 71

Zahn v. International Paper Co., 414 U.S. 291, 94 S.Ct. 505, 38
L.Ed.2d 511 (1973), 18, 266

XXII



TABLE OF STATUTES

UNITED STATES

UNITED STATES CONSTITUTION

This Work




TABLE OF STATUTES

UNITED STATES CONSTITUTION
This Work
Page
e 204
1 )}

UNITED STATES CODE ANNOTATED
15 U.S.C.A.—Commerce and Trade

28 U.S.C.A.—Judiciary and Judicial Procedure

This Work
Sec. Page
1292(8) = rmmocm e e m e a i e s s s A
1292(b) ---
1292(e)----
1331 -oooeen

1332(e)(1) oo 13
5513521 €) (0. [N I CH R AU PSS S SR
1332(d) ------ .
1332(d)(2).--

1367(a) ---roeees



TABLE OF STATUTES

UNITED STATES CODE ANNOTATED

28 U.S.C.A.—Judiciary and Judicial Procedure
This Work

Sec.
112 ) U]
1367(c)----
1367(c) .-

B L2 2 {511 ) S S
12 ) S
A4 - o i o s s i e e S S S S S
1406(a) oo

1441 oo et
T443(a)., - = oo i

1441(b) oo

I Y { ) FO R ——

T4AB(8) o emmiiiiniiiins ST = S e U, :
1453(b)

POPULAR NAME ACTS

UNIFORM INTERSTATE AND INTERNATIONAL
PROCEDURE ACT

This Work
Sec. Page
108 commsmrem i s m s s e R e A i s e 36



