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COSTS

Scope of Topic: This article discusses the general principles governing the allow-

ance of costs in judicial proceedings. It also discusses the principles govern-
ing certain allowances not strictly within the term “costs,” as where an
allowance of expenses, including attorneys’ fees, is made out of a fund created
or preserved for the benefit of others, or where an attorney’s fee in the nature
of a penalty is imposed under statutory provisions reflecting public policy.

Treated elsewhere are attorneys’ fees as an element of damages (see DAMAGES),

the principles governing the allowance of costs on or after appeal (see 4, 5
Am Jur 2d, Appear AND Error), and matters relating to the allowance of
costs in particular actions or proceedings (see, for example, 5 Am Jur 2d,
ARBITRATION AND Awarp §§ 139, 166; 6 Am Jur 2d, ATTACHMENT AND
GARNISHMENT; DIVORCE AND SEPARATION; EMINENT DomaiN; ForciBLE EN-
TRY AND DETAINER; HoMmesTEAD; INjUNCTIONS; MANDAMUS; MECHANICS’
Liens; MORTGAGES; PARrTITION; PrOHIBITION; QUIETING TITLE AND DETER-
MINATION OF ADVERSE CramMs; Quo WAarraNTO; WoORKMEN’s COMPENSA-
TION). Amounts paid to various public officers as fees are also treated in
other articles (see 15 Am Jur 2d, Crerks or Court §§ 11-20; PusLic
OrricErRs AND EMPLOYEES; SHERIFFS, PoLicE, AND CONSTABLES).

+ Table of Parallel References see p vii. +

I. INTRODUCTION (§§ 1-3)
II. RIGHT TO RECOVER COSTS (§§4-25)

A. In GENeraL (§§4-9)
B. Factors ArreEcTiNG Ricur (§§ 10-25)

III. WHO MAY RECOVER COSTS; LIABILITY FOR COSTS (§§ 26-36)
IV. SECURITY FOR COSTS (§§ 37-46)
V. PROCEEDINGS IN FORMA PAUPERIS (§§47-51)

VI.
VII.

AMOUNT AND ITEMS RECOVERABLE (§§ 52-71)

ATTORNEYS’ FEES (§§ 72-86)

A. In GENErRAL (§§ 72-78)

[20 Am Jur 2d]—I 1
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VII.—Continued

B. StaTuTORY PROVISIONS FOR ALLOWANCE (§§ 79-82)
C. ALLowaNcE FROM FunD or EstaTE (§§ 83-86)

VIII. AWARD AND TAXATION OF COSTS (§§87-94)

A. Awarp (§§ 87, 88)
B. Taxation (§§ 89-93)
C. ArpeLLATE REVIEW (§ 94)

IX. ENFORCEMENT OF PAYMENT (§§ 95-99)
X. COSTS IN CRIMINAL PROCEEDINGS (§§ 100-112)
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I. INTRODUCTION

. Definitions and distinctions
. What law governs
. Ownership of costs and fees

II. RIGHT TO RECOVER COSTS

A. INn GENERAL

. Historical background
. Necessity for statutory authorization
. Validity and construction of statutes

— Retrospective operation

. Costs in federal courts
. Recovery on interlocutory application

B. Facrors AFrrecTING RIGHT

1. NATURE OF AcTION OR PROCEEDING

. Generally; actions at law
. Equity suits
. — Particular circumstances

. Special proceedings

2. OurcoME OF LITIGATION

. Costs allowable to prevailing party

. — Where he is only partially successful

. Where both parties prevail, or both fail, on affirmative claims
. Abatement of cause

. Dismissal

. — For want of jurisdiction

3. Oruer FaAcrors

. Amount of recovery

. Demand by plaintiff; disclaimer by defendant

. Payment of claim by defendant

. Tender

. Offer to confess or allow judgment

. Bringing separate actions against defendants jointly liable

III. WHO MAY RECOVER COSTS; LIABILITY FOR COSTS

. Generally; nominal and real parties
. Unnecessary parties; coparties

[20 Am Jur 2d]
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§ 28. Interveners

§ 29. Claimants in forfeiture proceedings

§ 30. Attorneys; fiduciaries

§ 31. United States

§ 32. States

§ 33. Counties

§ 34. Municipal corporations

§ 35. Public officers

§ 36. Liability of property or fund in litigation

IV. SECURITY FOR COSTS

§ 37. Generally; in federal courts

§ 38. Grounds for requiring security; plaintiff’s nonresidence

§ 39. Requirement where resident and nonresident join as plaintiffs
§ 40. Discretion of court

§ 41. Time for giving; application by defendant

§ 42. Waiver of right by defendant

§ 43. Effect of plaintiff’s failure to give security

§ 44. Form and sufficiency

§ 45. Additional security

§ 46. Sureties” liability

V. PROCEEDINGS IN FORMA PAUPERIS

§ 47. Generally; nature of right

§ 48. Circumstances entitling one to sue in forma pauperis
§ 49. Necessity of showing financial disability

§ 50. — Where attorney employed on contingent fee basis
§ 51. Application

VI. AMOUNT AND ITEMS RECOVERABLE

. Generally; agreement of parties

. Fees and mileage of witnesses

. — Witnesses attending voluntarily

. — Witnesses subpoenaed but not called to testify

. Expense of depositions

. — Where deposition taken for discovery purposes

. — Test of necessary use in case

. — Copies

. Expense of obtaining copies of documents for use in case

. Expense of maps, drawings, photographs, or similar trial aids—actions for
injuries to person or personal property

. — Actions involving real property

. Expenses in patent actions; models

. Charts, drawings, photographs, motion pictures

. Compensation of experts

. Expense of view

Officers’ fees

Jurors® fees

Reporter’s fees; costs of transcript

Premium on bonds

Extra allowances
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VII. ATTORNEYS’ FEES

A. IN GENERAL
§ 72. Nature of right to allowance
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§ 73. In equity suits

§ 74. In federal courts

§ 75. — Application of state law in diversity cases

§ 76. Fees for separate actions; effect of consolidation
§ 77. Right of person acting as own attorney

§ 78. Amount of recovery

B. StaTUTORY PROVISIONS FOR ALLOWANCE

§ 79. Generally

§ 80. Validity

§ 81. — Where attorney’s fee regarded as penalty
§ 82. — Where statute operates retrospectively

C. ALLowaNCE FROM FUND or EsSTATE

§ 83. Generally

§ 84. Allowance where litigant creates or preserves fund for benefit of others
§ 85. — Applications of doctrine

86. — Limitations of doctrine

(]

VIII. AWARD AND TAXATION OF COSTS

A. AwarD

§ 87. Generally
§ 88. Correction

B. TaxaTion

§ 89. Generally

§ 90. Limitations as to time

§ 91. Bill or memorandum of costs

§ 92. Objections to taxation

§ 93. Correction of erroneous taxation; retaxation

C. AprpPELLATE REVIEW
§ 94. Generally

IX. ENFORCEMENT OF PAYMENT

§ 95. Generally; executions

§ 96. — Availability of exemptions

§ 97. Attachment of person

§ 98. Stay of subsequent proceedings until costs of prior action paid
§ 99. — Effect of inability to pay prior costs

X. COSTS IN CRIMINAL PROCEEDINGS
§ 100. Generally; liability of defendant

§ 101. — General expenses of maintaining court system
§ 102. — Specific fees or expenses as costs of prosecution
§ 103. — Effect of joint indictment and conviction

§ 104. Effect of conviction of lesser offense or of less than all counts
§ 105. Liability of prosecuting witness

§ 106. — Security for costs

§ 107. Liability of state

§ 108. Award and taxation of costs

§ 109. Relief from erroneous taxation

§ 110. Enforcement of judgment for costs—against defendant



