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Chapter 1
Introduction: The Right to Life
and the Value of Life: Orientations in Law,
Politics and Ethics

Jon Yorke

The biological and political processes which create, maintain, and end life, are
assessed within the evolving parameters of the ‘right to life’ and the ‘value of
life.” These processes are the product of a multi-dimensional relationship between
individuals, companies, and governments, and it is necessary to place these
relationships under scrutiny to ensure that mortal choices are made legitimately
(see Ramcharan 1985; Hood and Hoyle 2008; Schabas 2002 and Rose 2007). The
assessment of the evolving spectrum of life scenarios from an isolation of life in
its biological existence (Mathieu 2006, 9) through to life as a political expression
requires a multi-disciplinary analysis. It is not enough for the right to life to remain
within the ambit of law and legal critique, political science and philosophical
exposition and other systems of thought (for example, those considering autopoietic
sociology, feminism and religion) are also required.' Furthermore, the value of life
cannot remain within the realm of economics and actuarial calculation, it must
include a consideration of the ethical and sentimental circumstances (Rorty 1993)
which infiltrate financial exchange. Hence there is a need for ‘orienting ourselves
in thought’ (Kant 1970, 241),? to continue the assessment of the questions which
are currently in the public domain, for example the debates concerning the
legitimacy of war, the death penalty and retribution in punishment, abortion and

1 Bertrand Ramcharan argued that human rights lawyers should not remain static
in their understanding of the juridical boundaries of the right to life and he stated, ‘[t]he
branch of international law concerned with the promotion and protection of human rights
must, therefore, of necessity, be in the forefront of the discipline, charting new courses,
breaking new grounds, and establishing new models and methods’ (Ramcharan, 1985, 1).

2 Immanuel Kant explained in a footnote in ‘What is Orientation in Thinking?’
that [t]hus to orient oneself in thought means to be guided, in one’s conviction of truth,
by a subjective principle of reason where objective principles of reason are inadequate’
(Kant 1970, 240). Current examples of Kant’s ‘subjective principle of reason’ dismantling
inadequate ‘objective principles,” can be found, inter alia, in the history of the worldwide
campaign against the death penalty, the growing momentum for the legalisation of assisted
suicide and certain forms of euthanasia, and the debates over the various cut-off dates for
legalised abortion.
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the propositions of the pro-life and pro-choice movements.? There are also new
and developing questions which require scrutiny, for example, those concerning
human embryonic stem cell research, and therapeutic and non-therapeutic cloning,
which seek to contribute to the health and macro-eugenic governmental strategies,
and the micro-eugenic considerations by parents (see Rose, Wahlberg and Klein,
this collection).*

‘What will become clear throughout this book is that there is uncertainty over
the application of the right to life and the value of life to many of the different
questions of life and death. Indeed, as life and death concepts become more
nuanced a greater degree of sensitivity is required to engage the right to life and
the value of life in legitimate ways. In the presence of the (different) decisions
made by governments, companies and individuals, it becomes fundamental to
determine how people and organisations act. What follows in this introduction is
an overview of these issues and then it is proposed that the legitimate application
of the boundaries of the right to life and the value of life are contingent upon
the transparency of the various decision making processes (including those made
by governments, the commercial sector and different religious organisations and
theocracies) and the dissemination of information for the specific issues concerning
life and death. It is argued that perceived legitimate life and death decisions can
only be made, by all parties, after an adequate consideration of the most up-to-date
information: following Gibson, this collection, this information must be sensitive
to cultural variations and plural sentiments within society.

The Right to Life and the Value of Life

The right to life has been both ‘defined’ and ‘enumerated’ in the international
human rights instruments following World War Two, but there is still uncertainty
over its scope. There are many instances where the drafters of various treaties
were unsure, and in some cases in conflict, over the textual formulation of the

3 For the ‘pro-life’ position see, the International Right to Life Federation, www.
internationalrighttolife.com, the Society for the Protection of Unborn Children, www.spuc.
org.uk, and Prolife America, www.prolifeamerica.com. For the ‘pro-choice’ position see,
Pro-Choice Majority, www.prochoicemajority.org.uk, and Prochoice, http://prochoice.com.
Indeed, the issue of abortion not only involves antagonistic debates surrounding the right
to life of the foetus, but also, the right to life of physicians, as is witnessed when pro-
life activists kill pro-choice physicians administering abortions. An example in the United
States was the shooting of Dr George Tiller in Kansas on 31 May 2009.

4 This collection is not concerned with identifying any per se ‘meaning of life.” However,
the chapters in this book do provide a certain level of ‘meaning’ within the specific juridical,
political and philosophical boundaries with which the contributors are concerned. For the
appropriateness of the question of an inherent meaning of life see the excellent introductions
by Cottingham 2003 and Eagleton 2007, and see also Grayling 2001 and Belshaw 2005. For
an overview of the converse issues surrounding ‘death,’ see, Enright 1983.
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right (Colon-Collazo 1985; Ramcharan 1985), and specific examples can be seen
from the recorded drafting debates of both the International Covenant on Civil
and Political Rights (see Schabas 2002, 45-92) and the European Convention on
Human Rights (see Council of Europe 1975; Wicks 2000; Yorke, this collection,
and 2010). The right to life is included in the Universal Declaration of Human
Rights, article 3, as an ‘enumeration’ that ‘[e]veryone has the right to life, liberty
and security of person.’® The text is recorded through a basic articulation which
gives room for a reflexive interpretive mechanism to encompass the different life
and death concepts as they evolve. While other instruments provide ‘definitions’
of the scope of the right to life, for example, the International Covenant on Civil
and Political Rights, article 6, which begins with an enumeration that ‘[e]very
human being has the inherent right to life,” and then details that no one shall be
arbitrarily deprived of life, and then specific issues concerning the death penalty
are recorded, including the prohibition on the reintroduction of the punishment
once abolished, the right of pardon, and the non-application of the punishment
for people below the age of eighteen, and pregnant women.® There are both
advantages and disadvantages in using definitions. An advantage is that the text
may produce certainty in the law with regard to the specific listed circumstances,
but a disadvantage may be that it renders the text inflexible to the evolving, and
new, life and death questions.’

The textual variation supplied by the enumeration or definition of the right to life
has not created a clear legal position. Hugo Bedau stated that the ‘salient fact about
this right is the considerable disagreement over its scope’ (Bedau 1968, 550). In
the 1980s and 1990s the Association of International Consultants on Human Rights
investigated the parameters of the right to life and identified the expanding and
varying boundaries of the right (Association of International Consultants on Human
Rights 1992, 3). William Schabas has observed that the right is ‘intangible in scope,
and vexingly difficult to define’ (Schabas 2002, 8), and James Griffin notes that the
‘scope of the right seems irresistibly to expand,’ and that there is a ‘ballooning of
the content’ (Griffin 2008, 212-213). As a consequence this right does not have a
‘clear boundary’ because what ‘starts off as the least problematic of rights becomes,
on reflection, distinctly problematic’ (ibid., 213). Torkel Opsahl affirmed that the
right to life, and the ‘context in which it operates will show that what at first seemed
simple may have problematic points’ (Opsahl 1993, 207), and Jacques Derrida goes

5 Other international instruments providing enumerations are the: American
Declaration on the Rights and Duties of Man, article 1; African Charter of Human and
People’s Rights article 4; Arab Charter on Human Rights, article 5.

6 Other international instruments providing definitions are the: European Convention
on Human Rights, article 2(1); American Convention on Human Rights article 4;
Commonwealth of Independent States Convention on Human Rights and Fundamental
Freedoms, article 2.

7 One way around this problem is the adoption of additional instruments and most of
the contributors to this collection engage with this possibility.



