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CONTEMPORARY CHALLENGES
TO THE LAWS OF WAR

The laws of war are facing new challenges from emerging technologies
and changing methods of warfare, as well as the growth of human rights
and international criminal law. International mechanisms of account-
ability have increased and international criminal law has greater rele-
vance in the calculations of political and military leaders, yet perpetrators
often remain at large and the laws of war raise numerous normative,
structural and systemic issues and problems. This edited collection
brings together leading academic, military and professional experts to
examine the key issues for the continuing role and relevance of the
laws of war in the twenty-first century. Marking Professor Peter Rowe’s
contribution to the subject, this book re-examines the purposes of the
laws of war and asks whether existing laws found in treaties and customs
work to achieve these purposes and, if not, whether they can be fixed
by specific reforms or wholesale revision.

CAROLINE HARVEY is a solicitor specialising in international law and
obtained her PhD under Professor Peter Rowe’s supervision.

JAMES SUMMERS is Lecturer in Law at the University of Lancaster, where
he teaches international law, peoples’ rights and the law of international
institutions.

NIGEL D. WHITE is Professor of Public International Law at the University
of Nottingham.
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FOREWORD BY JUDGE SIR CHRISTOPHER
GREENWOOD

It is a great pleasure to contribute this brief foreword to the present
collection of essays. There are at least three reasons why that is so. First,
the collection honours Peter Rowe, a friend and colleague for many
years. Peter Rowe’s contribution to the laws of war has been of enormous
value. His book Defence: The Legal Implications broke new ground in the
academic writing on the subject by bringing together in one volume a
consideration of the international law of war and UK military law,
thereby anchoring the consideration of international law in the legal
framework within which the practitioners of that law - the servicemen
and women called upon to apply it in combat — are required to operate.
That essentially practical approach is also evident in Peter Rowe’s own
contribution to the present volume, which considers the relationship
between the legal framework for the trial by a state of its own service
personnel and the way in which such a state complies with its interna-
tional law obligations regarding the trial of prisoners of war for war
crimes and offences committed after capture. His later book, The Impact
of Human Rights Law on Armed Forces, again went to the heart of
important practical issues, including the relationship between interna-
tional human rights law and the laws of war (a subject which the
International Court of Justice has had to face three times in the last
twenty years). At the time that book appeared, I was counsel for the
Secretary of State for Defence in two cases arising out of the conflict in
Iraq (Al-Skeini and Al-Jedda) then pending before the House of Lords.
The book was much used by all the legal teams.

Secondly, a glance at the list of contributors to the present volume
shows that the editors have succeeded in bringing together authors from
academic, military and Red Cross backgrounds, as well as other walks of
life. The different perspectives thus brought to bear enhance the value of
this volume. It is also particularly fitting in a tribute to Peter Rowe, who
was one of those who were instrumental in creating a series of seminars
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Peter Rowe, Emeritus Professor in the Law School, University of Lancaster

in which academics and practitioners with a shared interest in the laws of
war took part. One product of that series was the book The Gulf War
1990-91 in International and English Law, which Peter Rowe edited and
which contained contributions from a range of authors similar to that
found in the present volume. It is in part due to that continuing dialogue
between the military and academic lawyers that discussion of the laws of
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war in the United Kingdom has never been detached from reality in the
way that it has sometimes been in other communities.

Lastly, the present volume contains a wonderfully rich discussion of the
most important issues confronting all of those involved with the laws of war
today: whether those laws are capable of coping with the conditions of
modern warfare, what relationship they have with international human
rights law and other branches of international law, how can their applica-
tion be strengthened and what role they play in the various operations
undertaken with Security Council authorisation. Sixty years ago Sir Hersch
Lauterpacht famously remarked that ‘if international law is at the vanishing
point of law, the laws of war are at the vanishing point of international law’.
This collection of essays is a timely reminder that those laws have not
vanished yet and it holds the promise that they are unlikely to do so in the
immediate future, however great the challenge they face. Lauterpacht would
have been delighted.






PREFACE

The increase in violence and conflict in the twenty-first century has
emphasised the importance of the laws of war, but has also raised the
issue of their impotence as we witness increased unaddressed violations
of the laws, many of them shocking and horrific. First fashioned in an
age of chivalry, can the laws of war continue to apply in an age of
extremes?

Although international mechanisms of accountability have increased
and international criminal law has greater relevance in the calculations
of political and military leaders when conducting warfare, perpetrators
often remain at large; an ever-present reminder of a cycle of violence
that, without some form of reckoning, will not be broken.

Nevertheless, the laws of war are not coterminous with international
criminal law, nor are they subsumed by human rights law. As lex specialis
applicable in armed conflicts the laws of war raise numerous normative,
structural and systemic issues and problems, the most significant of
which are discussed in this book by a range of military, academic and
professional experts, brought together to mark Professor Peter Rowe’s
contribution to the subject. Initial discussions and debates were held
during a workshop at Lancaster University in September 2012.

The aim of this book is to consider the continuing role and relevance
of the laws of war in the twenty-first century. To understand this we need
to re-examine the purposes of the laws of war and ask questions as to
whether the existing laws found in treaties and customs work to achieve
these purposes; if not, can they be fixed by specific reforms or do we need
a wholesale revision? These questions are addressed by the contributors,
some by focusing on specific issues of the protections provided by
the laws of war, others on broader structural and systemic issues. The
contributors are drawn from both academia and practice, bringing their
different perspectives to bear on the subject matter, and it is fitting
that the book starts with an account of the interface between these two
branches.
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