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Preface

American constitutional law, to paraphrase Charles Evans Hughes, is what the Supreme
Court says it is. But of course it is much more than that. Constitutional law is constantly
informed by numerous actors’ understandings of the meaning of the United States Con-
stitution. Lawyers, judges, politicians, academicians, and, of course, citizens all contribute
to the dialogue that produces constitutional law. Consequently, the Constitution remains
a vital part of American public life, continuously woven into the fabric of our history,
politics, and culture. Our goal in writing this textbook is to illustrate this premise in the
context of the most salient and important provisions of the Constitution.

Volumes I and II of American Constitutional Law contain thirteen chapters covering
the entire range of topics in constitutional law. Volume I examines the institutional
aspects of constitutional law; Volume II deals with civil rights and liberties. Each of the
chapters includes an introductory essay providing the legal, historical, political, and cul-
tural context of Supreme Court jurisprudence in a particular area of constitutional inter-
pretation. Each introductory essay is followed by a set of edited Supreme Court decisions
focusing on salient constitutional issues. In selecting and editing these cases, we have
emphasized recent trends in major areas of constitutional interpretation. At the same
time, we have included many landmark decisions, some of which retain importance as
precedents while others illustrate the transient nature of constitutional interpretation.

What's New in the Fifth Edition?

In preparing the fifth edition, we have endeavored to incorporate the important develop-
ments that have taken place during the four years since the fourth edition was completed.
Over the last four years, the Court has rendered numerous consequential decisions across
the entire range of constitutional law. We have attempted to acknowledge all, or nearly all,
of them in our introductory essays and to incorporate a few of the most interesting and
important ones into our set of edited cases. In Volume I, Chapter 1, we have added Elk
Grove Unified School District v. Newdow, which involves the issue of standing in the con-
text of a very interesting question about religion in public schools. In Volume I, Chapter 5,
we have added Granholm v. Heald, which deals with a state law attacked as discriminating
against interstate commerce. Many more new cases have been added to Volume II, which
deals with civil rights and liberties. To maintain the book at a reasonable length, we have
moved several edited cases to the companion Web site.

We have changed the title of Volume I, Chapter 4, to “The Administrative State and
the Complexities of Modern Governance,” which better reflects its contents. We have
restored three edited decisions that did not appear in Chapter 4 in the last edition:
Bowsher v. Synar, Morrison v. Olson, and MWAA v. CAAN. And we have moved two
cases that were in the previous edition of Chapter 4, Dow Chemical Company v. United
States and Treasury Employees v. Von Raab, to the companion Web site. Finally, we have
moved Wiener v. United States to Chapter 3, where we think it is a better fit. The result
is a set of cases that better reflect the key concerns of the chapter.

To make the book livelier and more visually appealing, we have added a number of
recurring features that appear in shaded boxes. “Case in Point” summarizes an interest-
ing Supreme Court decision of particular relevance to the chapter. “Sidebar” provides a
brief overview of an important constitutional issue. “Supreme Court Perspectives” uses
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quotations from justices’ opinions to illustrate differing points of view on constitutional
questions. And “Constitutional Foundations” contains excerpts from the Constitution,
The Federalist Papers, and other classic documents. Here is a list of new features by
chapter:

Chapter 1

Case in Point: “A Supreme Court Decision Brings Down a President”

Sidebar: “Who Has Standing to Assert Environmental Concerns?”

Supreme Court Perspectives: “The Living Constitution”

Case in Point: “Can Congress Override Constitutional Interpretation via Statute?”

Chapter 2

Supreme Court Perspectives: “Congressional Term Limits”

Constitutional Foundations: “The Enumerated Powers of Congress”

Case in Point: “The Scope of Congress’s Implied Powers”

Case in Point: “The Constitutionality of the Federal Violence against Women Act of
1994”

Sidebar: “Health Care Reform: The Constitutional Controversy”

Chapter 3

Constitutional Foundations: “Excerpt from Federalist Paper #70”
Sidebar: “Articles of Impeachment against President Richard M. Nixon”
Case in Point: “The Constitutionality of the Line-Item Veto”

Supreme Court Perspectives: “The President’s Removal Powers”

Chapter 4

Sidebar: “Perspectives on the Modern Administrative State”

Case in Point: “The Permissiveness of the Modern Court toward the Delegation of
Legislative Power”

Supreme Court Perspectives: “The Antidelegation Doctrine”

Constitutional Foundations: “Excerpt from Federalist Paper #48”

Chapter 5

Constitutional Foundations: “Excerpt from Federalist Paper #45”

Supreme Court Perspectives: “On Federalism”

Sidebar: “Does the National Government Have Exclusive Authority over Immigration?”

Case in Point: “The Supreme Court Upholds a Local Ordinance Restricting Solid
Waste Disposal”

Finally, the instructors manual/test bank has been thoroughly updated by Kristin A.
Wagers to reflect the changes in the new edition. The companion website for the book,
available at www.cengage.com/politicalscience/stephens/amconlawvoll5e, has also been
updated and includes additional cases.
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CHAPTER
OUTLINE

What Is Constitutional Law?

The Adoption and
Ratification of the
Constitution

The Underlying
Principles of the
Constitution

The Enduring Constitution
Key Terms
For Further Reading

National Archives

Introduction

“The Constitution ... shall be the supreme Law of the
Land....”

—Article VI, U.S. Constitution

What Is Constitutional Law?

American constitutional law refers to the principles of the U.S. Constitution as they
relate to the organization, powers, and limits of government and to the relationship
between government and the American people. American constitutional law has
two basic components: the institutional dimension and the civil rights/civil liberties
dimension. The former area embraces issues of presidential, congressional, and ju-
dicial power, as well as questions of state versus national authority and problems of
interstate relations. The latter area involves claims of personal freedom and legal
and political equality, usually asserted in opposition to exercises of governmental
power. These components are equally important and are given more or less equal

empbhasis in this book.
The Constitution is not a self-executing document. It is only through interpre-
tation in the context of live disputes over real-world issues that the Constitution
1
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takes on continuing meaning, force, and relevance. Interpretation is the process by which
the abstract principles of the Constitution are given operational meaning. Most impor-
tant are the interpretations rendered by the U.S. Supreme Court. Although Congress, the
president, and lower courts participate in deciding what the Constitution means, the Su-
preme Court’s interpretations of the nation’s charter are the most authoritative. Thus,
constitutional law consists primarily of the Supreme Court’s decisions applying the Con-
stitution to a broad range of social, economic, and political issues.

Why Study Constitutional Law?

Questions of constitutional law may seem abstract, remote, or even hopelessly esoteric to
the average citizen. In reality, however, the Constitution touches the lives of ordinary
Americans in countless ways, many of which are revealed in this book. In constitutional
law one sees all of the theoretical and philosophical questions underlying our political
system, as well as the great public issues of the day, acted out in a series of real-life
dramas. Questions of constitutional law are therefore too important to be reserved exclu-
sively to judges, lawyers, and scholars. Every citizen, and certainly every student of American
government, ought to have at least a rudimentary understanding of constitutional law.

The Adoption and Ratification of the
Constitution

The study of constitutional law begins logically with the adoption and ratification of the
Constitution itself. The Constitution was adopted in 1787 by a convention of delegates
representing twelve of the thirteen states in the Union at that time. Fifty-five delegates
convened at Independence Hall in Philadelphia during the hot summer of 1787 to devise
a plan for a successful national government. The delegates went to Philadelphia because
the existing arrangements had proved to be anything but successful.

The Articles of Confederation

Since the end of the American Revolution, the United States had been governed by a
weak national authority consisting only of the Congress and a few administrators. This
arrangement had been formalized under the Articles of Confederation, proposed to the
States by Congress in 1777 but not ratified until 1781. At this stage in its history, the
United States was hardly a nation at all, but rather a mere collection of independent
states, each jealous and suspicious of the others. Most ominous of all was the ever-present
threat of the European colonial powers, which still had designs on the New World and
were ready to intervene should the U.S. government collapse.

The Articles of Confederation were adopted to provide the basis for a “perpetual un-
ion” among the states, but the system of government established by the Articles proved
to be dysfunctional. Congress, the sole organ of the government under the Articles, was a
unicameral (one-house) legislature in which each state had one vote. A supermajority of
nine states was required for Congress to adopt any significant measure, making it virtu-
ally impossible for it to act decisively.

Under the Articles of Confederation, Congress had no power to tax and was reduced
to requisitioning funds from the states, which were less than magnanimous. During the
first two years under the Articles, Congress received less than $1.5 million of the more
than $10 million it requested from the states. This was especially problematic as Con-
gress tried to fund the Continental Army, which was still at war with the British until
the Peace of Paris was signed in 1783. After the Peace, Congress struggled to repay the
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massive war debt it had incurred; the states, for the most part, treated the national debt
as somebody else’s problem.

Perhaps most significantly, Congress lacked the authority to regulate interstate
commerce. It was therefore powerless to prevent the states from engaging in trade
protectionism that prevented the emergence of an integrated national economy and exacer-
bated the depressed and unstable economy that existed in the wake of the Revolutionary
War. Commercial regulations varied widely among the states. The states sought to safe-guard
their interests by instituting protective tariffs and fees. A tariff is a charge made on a product
being brought into a country, or in this case, a state. The purpose of a tariff is to protect
those in the state who wish to produce and sell that product. Of course, when one state insti-
tuted a tariff, it was predictable that other states would retaliate with tariffs of their own. As a
result, farmers in New Jersey had to pay a fee to cross the Hudson River en route to sell their
products in New York City. This frustrated the development of a national economy and de-
pressed economic growth. Although Congress could coin money, the states were not prohib-
ited from issuing their own currency, which further inhibited interstate economic activity.

Under the Articles, there was no presidency to provide leadership and speak for the new
nation with a unified voice. This omission was, of course, deliberate, because many Ameri-
cans feared a restoration of the monarchy. As a consequence, states began to develop their
own foreign policies; some even entered into negotiations with other countries.

The Articles of Confederation provided for no national court system to settle disputes
between states or parties residing in different states. The lack of predictable enforcement
of contracts between parties in different states inhibited interstate economic activity. The
fact that no one could look to any overarching authority to settle disputes or provide
leadership contributed to the sense of disunity.

Finally, by their own terms, the Articles could not be amended except by unan-
imous consent of the states. Any state could veto a proposed change in the confederation.
In 1781, Congress proposed an amendment to the states authorizing the imposition of a
5 percent duty on imports and goods condemned by prize cases. Twelve states agreed to
this modest tax proposal, but Rhode Island refused to give its consent, thus blocking the
revenue measure. In 1783, Congress initiated another effort to obtain taxing power, but
New York’s refusal to support this amendment in 1786 killed the proposal. In 1784,
Congress attempted to persuade the states to grant it the power to regulate navigation,
an important aspect of commerce, but again, the effort came to nothing. Under the
Articles of Confederation, the national government was thus ineffectual.

Meanwhile, much to the delight of the European colonial powers, the “perpetual union”
was disintegrating. In the absence of leadership by Congress, the states, facing this dire sit-
uation, began to take the initiative. At the instigation of James Madison of Virginia and
Maryland leaders including future Supreme Court Justice Samuel Chase, a conference was
convened at Mt. Vernon, George Washington’s home, in the spring of 1785 to address
conflicts between the two states over navigation of the Potomac. Virginia and Maryland
later came to a “working agreement” over navigation of Chesapeake Bay and some of its
tributaries. In this connection they requested the cooperation of Pennsylvania and Delaware.
Thus efforts at cooperative action by the states were under way by the mid-1780s. These first
steps in the direction of state-initiated joint action significantly influenced the movement
toward a more concerted effort to revise the Articles of Confederation.

Shays’s Rebellion

By 1786 it was widely recognized that the Articles of Confederation were in serious need
of repair, if not replacement. This recognition was reinforced by a historic confrontation
that occurred in Massachusetts during late 1786 and early 1787. Daniel Shays, a veteran
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of the Battle of Bunker Hill, led a ragtag army composed primarily of disgruntled farmers
in a rebellion against state tax collectors and courts. The object of Shays’s rebellion was
to prevent foreclosure on numerous farms whose owners were bankrupt. Unable to put
down the rebellion by itself, the Massachusetts state government requested assistance
from the national confederation. Congress adopted a plan to raise an army, but most
states were unwilling to provide the necessary funds. Shays’s army succeeded in taking
over a considerable area of western Massachusetts until it was defeated by a band
of mercenaries hired by wealthy citizens who feared a popular uprising. The inability of
the national government to respond effectively to Shays’s rebellion was the single most
important event in generating broad support for a constitutional convention.

The Annapolis Convention

In the meantime, early in 1786, Virginia, led by James Madison and Edmund Randolph,
initiated a process for convening a meeting to which all the states were invited for the
purpose of considering ways to resolve growing problems of interstate commerce. On
the first Monday in September, the date on which the meeting was scheduled to begin in
Annapolis, Maryland, delegates from only five states had assembled. While the Annapolis
Convention resolved nothing, Alexander Hamilton of New York wrote the Report of
the Convention, including a recommendation to Congress to call a convention for the
purpose of revising the Articles of Confederation. Led by Virginia, six states over the next
several months appointed “deputies” to an informally proposed convention to meet in
Philadelphia in May, 1787, to undertake revision of the Articles of Confederation.
Responding to this initiative, Congress, on February 21, 1787, issued the call for a federal
convention to meet in Philadelphia “for the sole and express purpose of revising the
Articles of Confederation.” All the states were invited to send delegations, each of which
would have an equal vote at the convention. The delegates were chosen by their respec-
tive state legislatures. Only Rhode Island refused to participate.

Delegates to the Philadelphia Convention

The states chose a total of seventy-four delegates to the Philadelphia Convention of
1787. The fifty-five delegates who ultimately attended were drawn, for the most part,
from the nation’s elite: landowners, lawyers, bankers, manufacturers, physicians, and
businessmen. The delegates were, on the whole, highly educated men of wealth and
influence. Some commentators, most notably Charles A. Beard, have suggested that the
delegates to the Constitutional Convention of 1787 were motivated primarily by their
own upper-class economic interests, interests that would be threatened by political
instability. In Beard’s view, the overriding motivation of the delegates was the protection
of private property rights against actions of the state legislatures.

Other commentators have argued that the delegates were first and foremost practical
politicians who were concerned both about the economic interests of their respective
states and about their common nationality. Certainly those who gathered in Philadelphia
were aware that whatever document they produced would have to be approved by their
respective states. Their goal was to design an effective system of national government
that could win popular approval in a nation that had just fought a revolution and was
still highly suspicious of centralized power.

Like most of their fellow citizens, the delegates to the Constitutional Convention were
sensitive to the dangers of concentrated power and were thus committed to the Lockean
notion of limited government. Although most of the Framers of the Constitution were
not democrats in the modern sense, they did subscribe (at least in principle) to the idea
of popular sovereignty. Thus they were also committed to the goal of representative



