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PREFACE

The International Labour Conference has adopted almost 200 conventions on labour
law and social security law. These conventions contain minimum standards to be
implemented by the Member States that have ratified these conventions.

These standards reflect the level of protection on which there was consensus
among the Member States and serve as aspirations for those countries which have not
yet reached these standards. In this way, they serve, in line with the objectives of the
ILO Constitution and the Philadelphia Declaration, to realise social justice and
increase the level of living conditions.

The conventions serve as universal standard setting instruments. Consequently,
they have to take account of the diversity of social security systems and the
differences between the Member States, in particular the position of the developing
countries.

In this study we will consider the ILO conventions from a more particular point
of view: their legal meaning within the ratifying Member States. In other words: what
is the role of the conventions in: preparing national legislation; amending this legis-
lation; in discussions in parliament; and in case law?

In the first three chapters of this book we describe the role and the meaning of the
conventions and the points of discussion arising.

Subsequently, we undertake a study of the legal impact of ILO Conventions in
national law. Such comparative studies are very rare and there are very few publica-
tions on this issue. For this purpose a sample of countries with well-developed social
security systems was selected: the: United Kingdom, France, Germany, Spain and the
Netherlands. In each case a detailed study was undertaken by a local social security
expert.

These countries are not necessarily representative of all Member States of the
ILO. Consequently, the conclusions that we draw on the legal impact of the conven-
tions cannot be generalised across all Member States.

Still, the study shows that the conventions have a certain legal impact and
describes the different ways they are used in the Member States. It also shows the
dilemmas which occur in respect of the supervision of social security standards.

In the last chapter the conclusions from this study are drawn together and sug-
gestions are made for ways in which the meaning of the conventions can be
improved.

There appear to be very few academic studies of the meaning of ILO conventions.
This book gives a first insight in the working of the conventions. It should form a use-
ful basis for discussion and further research.



Xii Preface

I have to thank Ursula Kulke (ILO) who was very helpful in commenting on ear-
lier drafts of this book; the final responsibility of the texts remains, of course, with
the authors. I am also grateful to Audrey MacDougall from the University of
Edinburgh who made an indispensable contribution to this book by editing the text
and through her suggestions for clarifications and additions.

Tilburg/Utrecht, November 2005
Frans Pennings

f.j.l.pennings @uvt.nl
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CHAPTER 1

International Social Security Standards: An Overview

FRANS PENNINGS AND BERND SCHULTE!

1.1 THE OBJECTIVES OF INTERNATIONAL STANDARDS
ESTABLISHED BY THE ILO

Among the international organisations that set international standards for social secu-
rity the International Labour Organisation (ILO) takes a leading position.? At pres-
ent, almost all countries of the world are members of this organisation,3 which means
that the geographical area in which ILO standards apply is incomparably large.

The ILO was established after the First World War, with the aim to promote social
peace and to prevent a new war. Social unrest was considered a serious threat, and
the Russian Revolution of 1917, which took place shortly before the creation of the
ILO, confirmed the founders of this organisation in their view that measures had to
be taken in order to raise the standards of living in the world. This view was laid
down in the Preamble of the Constitution of the ILO, in the famous phrase: ‘Whereas

! The authors are indebted to Ursula Kulke, ILO, for her comments and advice on earlier drafts of
this text. The responsibility for the final result remains entirely with the authors.

2 See, for an overview, B. von Maydell, ‘Das Sozialrecht in der Normsetzung der 1AO’, in:
Bundesministerium fiir Arbeit und Sozialordnung (ed.), Weltfriede durch soziale Gerechtigkeit: 75
Jahre Internationale Arbeiterorganisation, Bonn 1994, pp. 47; see, for social security provisions
established by international organisations in general, A. NuBlberger, ‘Das Sozialrecht der interna-
tionalen Organisationen’, in: B. von Maydell and F. Ruland (ed.), Sozialrechtshandbuch (SRH), 3
ed., Baden-Baden 2003, p. 1677 et seq.

3 At present the ILO has 177 Member States.

Between Soft and Hard Law — The Impact of International Social Security Standards on National
Security Law, 1-26.
© 2006 Kluwer Law International. Printed in the Netherlands.
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universal and lasting peace can be established only if it is based upon social
justice ...". The Preamble continues by stating that conditions of labour exist, involv-
ing injustice, hardship and privation to such large numbers of people, as to produce
unrest so great that the peace and harmony of the world are imperilled. Improvement
of those conditions is therefore urgently required, including the prevention of unem-
ployment, the protection of workers against sickness, disease and injury arising out
of employment, provision for old age and injury, and protection of workers when
employed in countries other than their own.

This concern was reaffirmed in 1944 by the International Labour Conference in
the Declaration of Philadelphia, which endorsed a very broad view of social security
in calling, among other measures, for the provisions of ‘a basic income to all in need
of such protection’.

In the light of the objective to promote social justice, the prevention of distortion
of competition by Member States is also relevant: States might wish to lower their
labour costs in order to increase their competitive powers (‘social dumping’).

Already the very first bilateral trade agreements, made before the establishment
of the ILO, included clauses that were meant to prevent social dumping, in order to
guard against the destruction of social protection. The ILO’s concern about unfair
competition shows from the Preamble to the Constitution: ‘Whereas also the failure
of any nation to adopt humane conditions of labour is an obstacle in the way of other
nations which desire to improve the conditions in their own country’ the provisions
of the Constitution are necessary.

Clearly, social security has always been one of the principal concerns of the ILO
and social security as part of the wider concept of social protection is still today one
of the main pillars of the ILO’s Decent Work Agenda. This concern is confirmed in
the recent publication by the ILO, Social Security, A New Consensus, which includes
the conclusions of the 2001 International Labour Conference, which was mainly ded-
icated to social security.*

A characteristic of the ILO is that all its bodies are composed on a tripartite basis, i.e.
of representatives of Governments, employers and employees. This means that the
views of the workers, employers and Governments are heard when developing stan-
dards and deciding on interpretations of standards. The representatives of these par-
ties of each Member State form a national delegation, but each representative is free
to follow his or her own view. In other words, the employers and employees of a
country may vote differently on a particular issue.

The body which has the power to adopt ILO legislation is the International Labour
Conference. This body adopted a large number of standards in the form of conventions
and recommendations in order to realise the objectives mentioned in the Constitution.>
As of 30 September 2004, 7,237 ratifications of conventions had been registered.

41LO, Social Security, A New Consensus, Geneva 2001.
5 I.e. 185 conventions and 195 recommendations.



