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Preface

The Institute of Advanced Legal Studies has long had more than a passing
interest in the resolution of disputes other than through the traditional
judicial system. In part this stems from the position of the Institute as de
facto the law library of the Commonwealth and hence its exposure to
and interest in a variety of mechanisms and systems for the resolution or
mediation of disputes beyond those contemplated by the English common
law. In recent years the Institute’s role as the national law library for
Britain has necessitated a much greater degree of involvement in legal
systems outside the Commonwealth and the traditions of the common
law. Consequently, successive Directors of the Institute have encouraged
interest in the law and practice relating to alternative dispute resolution
procedures. It is in this context that this volume of essays has been
assembled and published.

The Institute held a series of public lectures during its jubilee year, on
the law of arbitration under the chairmanship and inspiration of Professor
Stefan Frommel. The lectures were generously supported by Simmons &
Simmons and Kirkland & Ellis and attracted considerable interest. The
calibre of speakers and the quality of their papers was such that there
was widespread support for the proposal that the Institute should produce
a collection of the essays, supplemented by one or two additional contribu-
tions. Professor Frommel and I undertook to do this and this volume is
the result of, I must say, largely Professor Frommel’s powers of persua-
sion and persistence. The collection is not as disparate as it may at first
seem. The theme is the development of arbitration as a device, and the
law and practice that has grown up around it, in the context of commercial
disputes. Of particular interest, is the essentially cross-cultural perspec-
tive of this discussion reflecting, of course, one of the primary strengths
of the very process of arbitration. The Institute is in the process of
establishing other initiatives and programmes on the basis of this highly
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successful project and contemplates the drawing together of its work in
the area of alternative dispute resolution under a research centre.

The editors wish to acknowledge the considerable support that they
have received from the contributors to this book. All are busy scholars
and practitioners and all have undertaken revision and up-dating of their
papers to render them relevant and accurate at the date of publication.
The editors must also acknowledge the assistance of Mr Richard
Alexander, The Rowe and Maw Research Officer in European Law, at
the Institute for assisting in the co-ordination of the project, as well as,
of course, our publishers, Kluwer Law International.

Professor Barry A.K. Rider

Jesus College, Cambridge
1 July 1999
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The Reconciliation of Conflicts Between
Common Law and Civil Law Principles in
the Arbitration Process

Dr. Christian Borris

I. THE ISSUE
1. Introduction

On being asked to contribute to this work, I was informed that its overall
theme was: ‘How arbitration can, in a civilised manner; resolve the differ-
ences that arise between parties coming from different legal cultures.’
Such a title clearly assumes that there is a universal understanding of
‘civilised manners’. Although I do not seek to question this assumption
per se, arbitration, as a procedural concept, is in itself an expression of
manners, namely, the manner of settling legal disputes. Consequently,
dealing with differences in procedural rules means dealing with differ-
ences in ‘manners’. Further, an absolute standard of civilised manners
simply does not exist and the mere fact that a given set of manners is
different from one’s own should not automatically (dis)qualify them as
‘uncivilised’. A better overall theme might therefore perhaps have been,
‘How arbitration can manage the different civilised manners of parties
coming from different legal cultures’. '

At least as far as the settlement of commercial disputes is concerned,
the differences in legal culture between the common law and civil law
appear to relate to the procedure by which results are arrived at rather
than to the results themselves. In probably the majority of all cases, the
outcome of the proceedings would be the same whether conducted in a
civil law or common law court. This does not mean, however, that in an

© Kluwer Law International 1999.
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international dispute the choice of forum is irrelevant. The procedural
rules applicable in national courts are (normally) designed primarily to
settle domestic disputes, i.e. disputes between nationals of a particular
country. The proceedings are conducted in the official language of the
court; the judges are nationals of the country in question and have
been educated in its legal tradition. For these reasons, a party is almost
always at a natural disadvantage in proceedings before a national court
of another jurisdiction. Such disadvantages can, however, be avoided
in arbitration.

It is often the experience of the legal adviser in contractual matters
that the parties have different philosophies with respect to clauses
regulating the settlement of disputes. Some are simply not prepared to
consider arbitration as a means of settling disputes because they feel
uncomfortable with the fact that the arbitral tribunal’s decision cannot
be appealed or because the duration and cost of arbitration proceed-
ings are seen as disadvantages. Such parties believe that litigation in a
national court is in any event preferable to arbitration and are prepared
to accept the jurisdiction of a foreign court. They know, of course,
that they will have to live with the peculiarities of the foreign court’s
rules, that they will have no choice but to retain the services of legal
counsel admitted to such court and that the proceedings will be
conducted in the official language of the country where the court is
situated.

Others accept arbitration, not only as the lesser evil but as a distinct
preference. There are a number of reasons for this. Firstly, because they
feel that to submit to the jurisdiction of a national court in the country
where the other party is located would give that other party an advantage.
Submission to the jurisdiction of the national courts of a third country
is hardly ever appropriate, quite apart from the risk that the courts of
that third country may not accept jurisdiction over the case. Arbitration
is the only alternative. Secondly, arbitration is often preferred because it
allows the parties to select arbitrators with specific expertise required for
a particular dispute. Confidentiality is another appreciated feature of
arbitration. Finally, arbitration is often faster and less costly than proceed-
ings before the national courts, particularly where those proceedings go
to several levels of appeal.

Parties who opt for arbitration as the means of settling their legal
disputes expect the arbitration proceedings to be conducted in a manner
which is fair to both parties, without strict adherence to the procedural
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Conflicts Between Common Law and Civil Law Principles

rules applicablé in the national courts of the country in which they take
place, or indeed any particular set rules other than those expressly agreed
to.

2. The Principle of Party Autonomy

Most modern arbitration laws enacted in the last one or two decades
recognise the contracting parties’ desire for procedural flexibility and
generally leave vast room for party autonomy in this respect. Mandatory
provisions and interference with the arbitral proceedings by state courts
are reduced to a minimum. This is true, for example, of the UNCITRAL
Model Law on International Commercial Arbitration which has been
adopted by a large number of countries.! It is also true of the new English
Arbitration Act 1996, which incorporates most of the provisions of the
UNCITRAL Model Law. The Report of the Departmental Advisory
Committee on Arbitration Law expressly states that ‘... one of the main
purposes of the [Act] ... is to encourage arbitral tribunals not slavishly to
follow court or other set procedures’.

3. Procedural Discretion of the Arbitral Tribunal

Whilst modern arbitration legislation is almost unanimous in its attempt
to reduce mandatory provisions to a minimum (usually to provisions
guaranteeing equal treatment of the parties and the right to be heard),
there is a growing tendency to offer the parties a more comprehensive set
of procedural rules rather than leaving the conduct of the proceedings
completely to the discretion of the arbitral tribunal.? Predictability of the
conduct of the proceedings is, of course, an important element in the
strengthening of the parties’ confidence in this means of dispute settle-
ment and we know that for this reason parties often prefer to agree upon
the rules of an arbitration institution such as the ICC Rules, LCIA Rules,

' Germany has adopted the UNCITRAL Model Law with effect as of
| January 1998.

% This is, for example, the approach of the UNCITRAL Model Law. Under
the new Swiss Arbitration Act 1989, on the other hand. the procedure, in the
absence of any agreement between the parties, is largely left to the discretion
of the arbitral tribunal.



