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Introduction to First Edition

This book is about the use and abuse of power by one of the
most influential figures in the American governmental system.
Although not a member of the legislative or judicial branches,
this official exercises broad lawmaking and adjudicative powers.
Although technically a member of the executive branch, this of-
ficial operates autonomously and independently and is usually
accountable only to the public. Whether rural or urban, local or
federal, elected or appointed, this official is glamorized by the
media and diabolized by his foes. This figure is the public prosecu-
tor, and he has the power to make decisions that control and
even destroy people’s careers, reputations, and lives. Any
comprehensive and systematic understanding of the criminal
justice system must take account of the central role of the
prosecutor.

A study of the prosecutorial process is fascinating and
frustrating. As a longtime prosecutor, defense attorney, and law
professor, I have always believed that the prosecutor’s task is
more exacting than that of any other public officer. More than
any other official, the prosecutor is required to serve two masters
- society and justice. This practical and ethical obligation was
articulated by the Supreme Court almost fifty years ago in what
has become the classic statement of the role of the prosecutor:

The United States Attorney is the representative not of an
ordinary party to a controversy, but of a sovereignty whose obliga-
tion to govern impartially is as compelling as its obligation to
govern at all; and whose interest, therefore, in a criminal prose-
cution is not that it shall win a case, but that justice shall be
done. As such, he is in a peculiar and very definite sense the ser-
vant of the law, the twofold aim of which is that guilt shall not
escape or innocence suffer. He may prosecute with earnestness
and vigor - indeed, he should do so. But, while he may strike
hard blows, he is not at liberty to strike foul ones. It is as much
his duty to refrain from improper methods calculated to produce
a wrongful conviction as it is to use every legitimate means to
bring about a just one.

Needless to say, for prosecutors to differentiate between hard
blows and foul blows is not a simple task. Attempting to defend
society’s interests aggressively, against an equally zealous op-
ponent, while at the same time trying to play the role of “minister
of justice,” can be equally difficult. Can prosecutors effectively
reconcile the interests of societal protection and individual justice,
in effect walking a tightrope?

Many prosecutors I have known have walked that tightrope
with skill and grace. They have exercised their prodigious powers
responsibly, prudently, and fairly. Others, however, have
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InTrRODUCTION TO FIiRsT EDITION

conducted themselves arrogantly, arbitrarily, and abusively.
Unfortunately, no clear legal and ethical standards exist to gov-
ern prosecutor’s behavior. Although judicial opinions, bar as-
sociation standards, and prosecutor’s office manuals provide gen-
eral guidance, the rules of proper conduct are often not well
understood or applied. Prosecutors, like police officials, often act
intuitively based on their sense of fairness and duty. Unlike po-
lice, however, the prosecutor is an attorney who has the luxury of
foresight.

To date there has been no consistent, systematic, or compre-
hensive attempt to deal with the problem of prosecutorial
misconduct. Judicial opinions, law review articles, and news
reports frequently identify instances of reprehensible prosecuto-
rial conduct. Issues of prosecutorial misconduct are often raised
in criminal appeals. The digests are filled with opinions analyz-
ing those issues. But the law of prosecutorial misconduct has
developed in an ad hoc and random fashion. This book attempts
to bring order to that chaos; to organize, explain, and analyze
aberrant prosecutorial behavior throughout every stage of the
criminal justice process.

Two major themes emerge from this book. First, it becomes
inescapably clear that the prosecutor, for good or ill, is the most
powerful figure in the criminal justice system. To be sure, the
judge exercises considerable power, but only after the prosecutor
has made the crucial decisions about whom to charge, whom to
punish, and how severely. And this power to charge, plea bargain,
grant immunity, and coerce evidence is largely uncontrolled.
Second, acts of misconduct by prosecutors are recurrent,
pervasive, and very serious. Case reports do not adequately de-
scribe the extent of such misconduct because so much of the
prosecutor’s work is conducted secretly and without supervision.
One example is the prosecutor’s suppression of evidence. Only
when information subsequently is revealed can the prosecutor be
charged with misconduct. But how does exculpatory information
secreted in the prosecutor’s files ever become known if the
prosecutor chooses to conceal it? Although I have not precisely
defined the term “misconduct,” I use it to describe behavior that
deliberately seeks an unfair advantage over the accused or a
third person, or otherwise seeks to prejudice these persons’ rights.

The second theme is probably the most significant in terms of
long range reform. Restraints on prosecutorial misconduct are ei-
ther meaningless or nonexistent. Relatively few judicial or
constitutional sanctions exist to penalize or deter misconduct; the
available sanctions are sparingly used and even when used have
not proved effective. Misconduct is commonly met with judicial
passivity and bar association hypocrisy. This judicial and profes-
sional default is not easily explained. Perhaps the prosecutor’s
standing, prestige, political power, and close affiliation with the
bar may account for the lethargic responses. Another explanation
may be the confusion between disciplining prosecutors and free-
ing guilty defendants. Some courts believe that reversal of a
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PROSECUTORIAL MISCONDUCT

conviction because of prosecutorial misconduct may punish the
prosecutor but exact too great a toll on society. Whatever the
reasons, the absence of significant external controls requires
prosecutors to be self-regulating. With so much at stake, however,
and the potential for abuse so great, self-regulation is not an ac-
ceptable safeguard. I hope this book can serve as a catalyst to
discussions and suggestions about meaningful and systematic
methods of prosecutorial discipline.

I am grateful to many persons for the inspiration and prepa-
ration of this book. The idea came from a discussion with Larry
Goldman, a former colleague in “Hogan’s office” who, together
with David Fuller, another former colleague, provided many
insightful suggestions and generously read and commented on
several chapters. Travis Lewin, a professor of trial advocacy at
Syracuse College of Law, offered assistance and encouragement. I
am also grateful for the consistently thoughtful and attentive
help and cooperation from the library staff at Cornell Law School.
Many law students assisted in the research for this book, and I
am deeply grateful not only for their help but also for their en-
thusiasm and encouragement: Jamie Maxwell, Becky Spiegal,
Mark Jackson, Meredyth Smith, Brian Smith, and Wenlee
Jensen. Trudi Calvert edited the manuscript with skill. I served
under two prosecutors: Frank S. Hogan and Maurice H. Nadjari.
For better or worse, I bear their heritage. I learned much from
my bureau chiefs in Hogan's office - Alfred Scotti, Michael Juviler,
Joseph Stone, and Peter Andreoli. But the person who contributed
the most to my understanding of the prosecutor’s role was Melvin

Glass, my first bureau chief, to whom I express my admiration
and thanks.

Bennett L. Gershman
Ithaca, New York
1984
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Preface to Second Edition

The prosecutor’s dominance in American criminal law, well
established when this book was first published in 1985, has
become even more entrenched. The last fifteen years are most
notable for a vast accretion of power by prosecutors, increased
deference by courts to prosecutorial prerogatives, and a general
failure of courts and disciplinary bodies to impose meaningful
sanctions on prosecutors for misconduct.

Each chapter in the book has been updated to reflect these
trends. Virtually every aspect of the prosecutor’s function —
investigation, charging, plea bargaining, immunity granting,
disclosure and discovery, and courtroom advocacy — reflects
excess and abuse. Serious prosecutorial misconduct that under-
mines a fair trial is increasingly insulated from judicial review by
the aggressive application of the harmless error rule. By the
same token, the need to prove substantial prejudice has rendered
grand jury and other investigative abuses virtually unassailable.
A prosecutor’s violation of the obligation to disclose favorable evi-
dence accounts for more miscarriages of justice than any other
type of malpractice, but is rarely sanctioned by courts, and almost
never by disciplinary bodies. Radical changes in habeas corpus
review, judicially and legislatively, have confined the once Great
Writ to only marginal utility, even for often outrageous constitu-
tional violations. Due process of law, at one time a significant
protection against egregious prosecutorial misconduct, has also
been given an increasingly limited application, and in some in-
stances deemed entirely irrelevant. On the other hand, some
misconduct has been circumscribed, one notable instance being
the prosecutor’s discriminatory use of jury challenges, which the
U.S. Supreme Court struck down in 1986 in the landmark case of
Batson v. Kentucky [476 U.S. 79].

Moreover, public awareness of the prosecutor’s critical role in
the legal system increased dramatically in recent years with
media coverage of sensational trials and investigations, particu-
larly the O.J. Simpson murder trial and the investigation by In-
dependent Counsel Kenneth Starr of President Clinton. The pub-
lic learned first-hand that a prosecutor had the power to bring
down a President. The public also learned that a “Dream Team”
of defense lawyers, a very unusual occurrence in most criminal
cases, could check a prosecutor’s power.

Additionally, prosecutorial misconduct did not escape media
scrutiny or congressional examination. Investigative journalists
for several major newspapers and television networks documented
numerous instances of prosecutorial misconduct and provided
further evidence of the prosecutor’s abuse of power. Congress re-
acted to one prominent abuse by enacting the Citizens Protection
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Act in 1998 to limit the power of federal prosecutors to interfere
with a suspect’s right to counsel. And some courts, increasingly
sensitized to prosecutorial tactics that subvert a fair trial,
scrutinized the prosecutor’s conduct more diligently, and oc-
casionally reversed convictions.

As the exigencies of law enforcement and adversarial combat
press hard against a prosecutor’s instinct to do justice, the
prosecutor’s institutional and ethical role as a “minister of justice”
further atrophies. This second edition, regrettably, bears witness
to that development.

White Plains, New York
July, 1999



RELATED PRODUCTS FROM WEST

Civil Rights and Civil Liberties Litigation (3rd Edition)
by Shelden H. Nahmod

Civil Rights Litigation and Attorney Fees Annual Handbook
by National Lawyers Guild

Criminal Procedure Handbook
by James G. Carr

Disability Discrimination in Employment
by John J. Coleman, III

Employment Discrimination: Law and Litigation
by Merrick T. Rossein

Federal Civil Rights Acts (3rd Edition)
by Rodney A. Smolla

Government Discrimination: Equal Protection Law and Litigation
by James A. Kushner

Guidebook to the Freedom of Information and Privacy Acts
compiled and edited by Justin D. Franklin and Robert F. Bouchard

Housing Discrimination: Law and Litigation
by Robert G. Schwemm

Housing Discrimination Practice Manual
by John P. Relman

Jurywork: Systematic Techniques (2nd Edition)
by the National Jury Project

Legal Aspects of AIDS
by Donald H.J. Hermann and William P. Schurgin

Police Misconduct and Civil Rights Law Report
prepared by National Lawyers Guild

Police Misconduct: Law and Litigation (3rd Edition)
prepared by Michael Avery, David Rudovsky, and Karen M. Blum

Prisoners and the Law
edited by Ira P. Robbins

Prosecutorial Misconduct
by Bennett L. Gershman

Rights of Juveniles: The Juvenile Justice System
by Samuel M. Davis

Rights of Prisoners (2nd Edition)
by Michael Mushlin

Section 1983 Litigation in State Courts
by Steven H. Steinglass

xi



ProsecuTorIAL MiscoNDUCT

Sexual Orientation and the Law
edited by Roberta Achtenberg updated by Karen B. Moulding

Women and the Law
edited by Carol H. Lefcourt

If you would like to inquire about these West publications or place an
order, please call 1-800-344-5009.

WEST. West

610 Opperman Drive
Eagan, MN 55123

A Thomson Reuters business

Visit West on the Internet:
http:/ /west.thomson.com

xii



Summary of Contents

Chapter
Chapter
Chapter
Chapter
Chapter
Chapter
Chapter
Chapter
Chapter
Chapter
Chapter
Chapter
Chapter
Chapter

1
2
3
4.
5.
6
7
8
9

10.
11.
12,
13.
14.

Investigative Misconduct

Misconduct in Grand Jury

Abuse of Process

Abuse of Charging Function
Nondisclosure of Evidence

Misuse of the Media

Misconduct in Plea Bargaining Process
Delay

Jury Selection

Misconduct in Presentation of Evidence
Summation Misconduct

Mistrials, Convictions, and Double Jeopardy
Misconduct at Sentencing

Sanctions

APPENDICES

APPENDIX A. ABA Standards for Criminal Justice:

Prosecution Function and Defense Function,

Third Edition

Table of Laws and Rules
Table of Cases

Index

xiii



Table of Contents

CHAPTER 1. INVESTIGATIVE
MISCONDUCT

§1:1
§1:2
§1:3
§1:4
§ 1:5
§ 1:6
§ 1:7
§1:8
§1:9
§ 1:10
§1:11
§1:12
§ 1:13
§1:14
§ 1:15

§ 1:16
§ 1:17
§1:18
§ 1:19
§ 1:20
§ 1:21
§ 1:22
§ 1:23
§ 1:24
§ 1:25
§ 1:26
§ 1:27
§ 1:28
§ 1:29
§ 1:30
§1:31
§ 1:32
§ 1:33
§ 1:34
§ 1:35
§ 1:36
§ 1:37
§ 1:38

§ 1:39
§ 1:40

Introduction

Entrapment and instigation

—Subjective approach to entrapment

—Extensions of entrapment defense

— —Entrapment by estoppel

— —Sentence entrapment

—Objective approach to entrapment

—Due process defense for outrageous governmental conduct

—Procedure and proof

— —Issues of fact or law

— —Burdens of proof

— —Admission of hearsay evidence

— —Inconsistent defenses

— —Expert testimony to prove lack of predisposition

— —Evidence of prior good conduct to prove lack of
predisposition

Staged arrests, scams, and stings

—Staged arrests

—Scams and stings

Commission of crimes

—Involvement in crime under investigation

— —Subornation of perjury—A special case

—Commission of extraneous crimes

— —Crimes preparatory to investigation

— —Crimes unrelated to investigation

— —Misuse of informers

Violation of individual rights

—Rochin v. California

—Applying Rochin to violations of defendant’s rights

—Applying Rochin to violations of rights of third parties

— —Due process violated

— —Due process not violated

Interference with right to counsel

—Violation of Sixth Amendment

— —Prejudice required

— —Prejudice not required

— —Ex parte contacts with represented persons

Coercing corporate cooperation

Interference with right to counsel—Deliberately eliciting
incriminating statements

— —“Deliberately elicited” standard
— —Application of standard



ProsecuToriaL MisconpucT SeEconD Eprrion

§ 1:41 —Secret intrusions into counsels of defense
§ 1:42 — —As per se violation

§ 1:43 — —Rejecting per se rule

§ 1:44 — —Lower court decisions

§ 1:45 Illegal eavesdropping

§ 1:46 Sanctions

§ 1:47 —Dismissal or reversal

§ 1:48 —Exclusion of evidence

§ 1:49 —Injunctive relief

§ 1:50 —Attorney disciplinary proceeding
§ 1:51 —Civil damage action

§ 1:52 —Disqualification

CHAPTER 2. MISCONDUCT IN GRAND
JURY

§2:1 Introduction
§ 2:2 Interrogation of witnesses

§2:3 —Impugning character of defendant

§2:4  —Insinuating guilt

§2:5 —Misleading comments

§ 2:6 —Inflammatory and abusive remarks

§ 2:7 —Threats

§ 2:8 —Harassment

§2:9 Undermining legal safeguards

§ 2:10 —Discrediting witness’s reliance on rights

§2:11 —Failure to advise of rights
§ 2:12 —Subverting grant of immunity

§ 2:13 — —Informal or “pocket” immunity

§ 2:14 —Interfering with privileged relationships
§ 2:15 — —Attorney-client privilege

§2:16 — —Work product doctrine

§ 2:17 — —Marital privileges

§ 2:18 — —Physician-patient privilege

§2:19 — —Clergyman-communicant privilege
§2:20 — —Other privileges

§ 2:21 —Interfering with First Amendment rights
§ 2:22 —Invading grand jury secrecy

§ 2:23 — —Unauthorized presence of prosecutor
§ 2:24 — —Unauthorized presence of other persons
§ 2:25 — —Unauthorized disclosure of evidence

§ 2:26 —Failing to record proceedings

§ 2:27 Using grand jury for illegitimate purpose

§ 2:28 —Interrogating already indicted defendant

§ 2:29 —Trapping witness into perjury

§ 2:30 —Stigmatizing individual as “unindicted coconspirator”
§2:31 —Misuse of grand jury reports

§ 2:32 Nondisclosure of favorable evidence

§ 2:.33 —Perjured testimony



TaBLE oF CONTENTS

§ 2:34
§ 2:35
§ 2:36
§ 2:37
§ 2:38
§ 2:39
§ 2:40
§ 2:41
§ 2:42
§ 2:43
§ 2:44
§ 2:45
§ 2:46
§ 2:47
§ 2:48
§ 2:49
§ 2:50
§ 2:51
§ 2:52
§ 2:53
§ 2:54
§ 2:55
§ 2:56
§ 2:57

—Evidence negating guilt

— —Evidence impairing credibility of witnesses
— —Other evidence negating guilt

—Evidence undermining grand jury’s authority
—Deception of grand jury

— —Deliberate deception

— —Negligent deception

Hearsay evidence

—Abuses in presenting hearsay evidence
—Judicial limitations on excessive use of hearsay
—State limitations on use of hearsay evidence
Intrusion into grand jury deliberations
—Presence of prosecutor during deliberations
—Coercing vote

—Presigned indictment

Conflicts of interest

—Dual role of prosecutor and witness

—Dual employment status

—Prior representation of defendant

Remedies for misconduct

—Dismissal or reversal on constitutional grounds
—Dismissal or reversal under supervisory power
—Dismissal with permission to reindict

—Other remedies

CHAPTER 3. ABUSE OF PROCESS

§3:1
§3:2
§ 3:3
§3:4
§ 3:5
§ 3:6
§ 3:7
§ 3:8
§ 3:9
§ 3:10
§3:11
§ 3:12
§ 3:13
§3:14
§ 3:15
§ 3:16
§ 3:17
§3:18
§ 3:19
§ 3:20
§ 3:21
§ 3:22

Introduction

Abuse of grand jury subpoenas

—Unreasonable or overbroad subpoenas

— —Relevance

— —Reasonable particularity

— —Reasonable time limitation

—Challenges for overbreadth

—Use of subpoena for private interrogation

— —Abuse of process by prosecutor

— —Abuse of process by FBI

— —Remedies

—Use of subpoena for trial preparation

— —Subpoena to obtain information for pending indictment
— —Subpoena to obtain information for new indictment
— —Subpoena to examine suppressed evidence

— —Subpoena after mistrial to gather evidence for new trial
—Coercive use of subpoena

— —Subpoena to compel guilty plea

— —Subpoena to coerce relatives to testify

—Use of grand jury process for civil litigation

— —~Civil antitrust action

— —Civil tax litigation



§ 3:23
§ 3:24
§ 3:25
§ 3:26

§ 3:27

§ 3:28
§ 3:29

§ 3:30
§ 3:31
§ 3:32
§ 3:33

ProsecuToriaL MisconpucT SEcoND Eprrion

— —Remedies

—Subpoenas to attorneys

Abuse of administrative warrants

—Administrative inspection warrants to gather evidence for
use in a criminal prosecution

—Immigration and Naturalization Service administrative
warrants to obtain evidence for criminal prosecution

Abuse of internal revenue service process

—Use of IRS process for sole purpose of finding evidence of
criminal conduct

—IRS summonses against attorneys

Abuse of Securities and Exchange Commission Process
Abuse of writs of habeas corpus ad testificandum
Abuse of administrative subpoenas

CHAPTER 4. ABUSE OF CHARGING
FUNCTION

§4:1
§ 4:2
§4:3
§4:4
§ 4:5
§4:6
§ 4:7
§4:8
§ 4:9
§ 4:10
§ 4:11

§4:12

§ 4:13
§4:14
§ 4:15
§ 4:16
§ 4:17
§4:18
§ 4:19
§ 4:20
§4:21
§ 4:22
§ 4:23
§ 4:24
§ 4:25
§ 4:26
§ 4:27
§ 4:28
§ 4:29

xviii

Introduction

Prosecutorial discretion

—Meaning of discretion

—Dangers of unchecked discretion
—Discretion not to prosecute
—Failure to exercise any discretion
—Discretion in selecting charge
—Improper joinder

Selective prosecution
—Development of doctrine

—Discriminatory effect—Other persons similarly situated have
not been prosecuted

—Discriminatory intent—Selection motivated by arbitrary or
invidious consideration

— —Race

— —Gender

— —Organizational membership

— —First Amendment

— — —Draft prosecutions

— — —Tax prosecutions

— — —Political affiliation

— — —Other First Amendment claims
— —Status

— — —Occupation

— — —Membership in organized crime
— — —Prominence

— — —Habitual offenders

— —Other arbitrary selections
—Procedure and proof

— —Pre-trial motion

— —Evidentiary hearing



TaBLE oF CONTENTS

§ 4:30
§4:31
§ 4:32
§ 4:33
§ 4:34
§ 4:35
§ 4:36
§ 4:37
§ 4:38
§ 4:39
§ 4:40
§ 4:41
§ 4:42
§4:43
§4:44
§ 4:45
§ 4:46
§ 4:47
§ 4:48
§ 4:49
§ 4:50
§ 4:51
§ 4:52
§ 4:53
§ 4:54
§ 4:55
§ 4:56
§ 4:57
§ 4:58
§ 4:59
§ 4:60
§ 4:61
§ 4:62
§ 4:63
§ 4:64
§ 4:65
§ 4:66
§ 4:67
§ 4:68
§ 4:69
§ 4:70
§ 4:71
§ 4:72
§ 4:73
§ 4:74

— — —When granted

— — —Discovery

— — —Cross-examination of prosecutor

— —Burdens of proof

Vindictive prosecution

—Development of due process right

— —dJudicial vindictiveness

— —Prosecutorial vindictiveness

— — —Extension of doctrine to vindictive prosecutor
— — —Exception for plea bargaining

— — —FErosion of right in pre-trial setting

— —Assertion of right

— —Pre-trial rights

— — —Refusal to plead guilty and insistence on trial
— — —Change of venue

— — —Speedy trial

— — —Bail

— — —Nolo contendere plea

— — —Insistence on trial before district judge

— — —Motion to suppress evidence

— — —Assertion of other pre-trial rights

— —Trial rights—Motion for mistrial

— —Post-trial rights

— — —Appeal

— — —Retrial

— —Modes of vindictive prosecutorial conduct

— —Threats

— —Successive prosecutions by separate jurisdictions
— —Charging

— —Recharging

— —Relevance of prosecutor’s knowledge

— —Excuses for prosecutor’s conduct

—Presenting the claim

— —When raised

— —Tests for finding vindictiveness

— — —Appearance of vindictiveness

— — —Balancing

— — —Realistic likelihood of vindictiveness

— —Standard of review

Bad faith prosecution

—Prosecution without hope of obtaining conviction
Prosecution to discourage or coerce exercise of rights
Release-dismissal cases

—Prosecutions reflecting racial or political hostility
—Prosecution motivated by personal or political gain

CHAPTER 5. NONDISCLOSURE OF
EVIDENCE

§ 5:1

Introduction



