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LAW REPORTS

Editor : E. S. MATHERS
Of the Middle Temple, Barrister-at-Law

Assistant Editor: G. M. HALL
Of the Middle Temple, Barrister-at-Law

[1965] VoL. 1] FRIDAY, FEBRUARY 12, 1965 [PART 1

COURT OF APPEAL
Nov. 30, Dec. 1, 2, 3, 4, 1964

A. TOMLINSON (HAULIERS), LTD.
v. HEPBURN

Before Lord Justice SELLERS, Lord Justice

PEARSON and Lord Justice RUSSELL

Insurance — Goods in transit — Insurance

effected by road carriers—Goods stolen
— Whether goods off risk — Whether
insurance on carriers’ legal liability or on
goods—Bailors’ interest in policy.
Policy effected by plaintiff road carriers
with defendant insurer providing:

Assured: A. Tomlinson (Hauliers) Ltd.,
of Nottingham.

12 months @ Midnight 28th August,
1960

On: Tobacco &/or Manufactured
Goods &/or Machinery the Property of
[I.T.Co.] including General Merchandise
whilst being carried &/or in transit
anywhere in the United Kingdom
including loading and unloading.
Including risk during halts &/or whilst
garaged &/or elsewhere overnight.

Conditions: All Risks of loss or
damage however arising. Including
strikes, riots, civil commotions and
malicious damage risks.

Excluding war and civil war as per
Policy.
Not subject to average.

Excluding deterioration through delay
and loss or [sic] market etc.

Machinery subject to
Replacement Clause.

Plaintiffs’ lorries carrying cigarettes from
Nottingham to London premises of
I.T.Co., having arrived in the evening,
left overnight in LT.Co.s London

Institute

premises, for wunloading on following
morning by LT.Co.s employees assisted
by drivers—Lorries and cigarettes stolen
—Claim by plaintiffs (at expense of, and
for account of, I.T.Co.) to recover under
policy — Denial of liability by insurer,
alleging (1) that tobacco was off risk at
time of loss; and (2) (a) that insurance
was only against plaintiffs’ legal liability;
and that, in the circumstances, there was
no legal liability on plaintiffs to I.T.Co.;
4nd (b) that LT.Co. had no interest in
policy—Evidence as to intentions of plain-
tiffs and I.T.Co. as to insurance arrange-
ments.

Held, by RoskiLL, J., (1) that
cigarettes were covered under policy until
unloading was completed; (2) (a) that,
from the language of the policy, it was
a policy on goods and not against legal
liability; and (b) that plaintiffs were
intended to be trustees of benefit of policy
and trustees of any recovery effected under
it for I.T.Co.; and that, therefore, plaintiffs
could recover although they were not
legally liable as bailees to I.T.Co. for the
loss—Judgment for plaintiffs.

———Appeal by insurer dismissed by
C.A. (SELLERS, PEARSON and RUSSELL,
L.JJ.).

Per PEARSON, L.J. (at p. 8): The distin-
guishing feature of the present case . .. is
that there were two persons, bailor and
bailee, having concurrent interests in the
same goods, so that it would be reasonable
and natural and economical for one of
them to insure for the benefit of both. In
the sphere of insurance on goods, it would
be unrealistic and productive of injustice
to require from the party taking out the
insurance an express declaration or
conscious assumption of trusteeship. The
existence of the intention is sufficient.

Per RusseLL, L.]J. (at p. 11): Taking all
these matters into consideration, I have
no doubt at all that it was the intention
of the plaintiffs to insure the proprietary
interest in the goods for the benefit of

[L.T.Co.}.
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A. Tomlinson (Hauliers), Ltd. v. Hepburn

What in law is the effect of such an
insurance with such an intention? We
were referred to a number of authorities
on this matter. I have already indicated
that insurance by a bailee or carrier on
goods simpliciter will not be construed as
extending to the proprietary interest of
another. But there is authority which in
my judgment establishes that a commercial
trustee—that is, a bailee—is capable in
law of effecting an insurance on goods of
another beyond his personal interest and
extending to the full proprietary interest
in the goods, and of recovering the value
of that proprietary interest accordingly:
that for this purpose it is not necessary
that he should insure either as agent or
expressly as trustee for that other: and,
that he will be accountable to that other
for his successful recovery. I do not
consider that this can be done by the mere
existence of an intention in the mind of
the assured: I do not think that the state-
ments of Lord Justice Bowen in Castellain
v. Preston and Others, (1883) 11 Q.B.D.,
at p. 398, are to be taken at their
full apparent width. I think there
must be some indication in the form
of the policy of an intention to
insure the proprietary interest—though it
is proper to remark that an equivalent
burden may be thrown on an insurer under
a personal liability policy if the contractual
relationship between bailee and goods
owner is such as to impose on the former
absolute liability for loss of or damage to
the goods.

The following cases were referred to:

British Traders’ Insurance Company Ltd. v.
Monson, [1964] A.L.R. 845;

Castellain v. Preston and Others, (1883)
11 Q.B.D. 380;
Cleaver and Others v. Mutual Reserve Fund
Life Association, [1892] 1 Q.B. 147;
Crowley and Others v. Cohen, (1832)
3 B. & A. 478;
Engelbach’s Estate, In re, [1924] 2 Ch. 348;
Green v. Russell, [1959] 2 Q.B. 226;
London and North Western Railway Com-
pany v. Glyn, (1859) 1 E. & E. 652;
Maurice v. Goldsbrough Mort & Co., Ltd.,
[1939] A.C. 452; (1939) 64 LL.L.Rep. 1;
Schebsman, In re, [1944] 1 Ch. 83;
Sin7¢91;ir’s Life Policy, In re, [1938] 1 Ch.
Waters and Steel v. Monarch Fire and Life

8A7sgurance Company, (1856) 5 E. & B.

This was an appeal by the defendant,
Mr. Dudley Frankland Hepburn, a
representative Lloyd’s underwriter, from a
decision by Mr. Justice Roskill ([1964]
1 Lloyd’s Rep. 416) allowing a claim by
the plaintiffs, A. Tomlinson (Hauliers), Ltd.,
against the defendant for £136 5s. 10d.,
being his proportion of the sum of
£9251 8s. 6d. which the plaintiffs contended
was payable under a Lloyd’s All Risks
Policy (Form J).

The facts of the case were that the plain-
tiffs, who were road hauliers, carried
cigarettes for the John Player & Sons
branch of the Imperial Tobacco Company
(of Great Britain and Ireland), Ltd. The
plaintiffs effected a Lloyd’s All Risks policy,
underwritten by (inter alios) the defendant,
which provided:

Assured: A. Tomlinson (Hauliers)
Ltd., of Nottingham.

12 months @ Midnight 28th August,
1960

On: Tobacco &/or Manufactured
Goods &/or Machinery the Property of
the_Imperial Tobacco Company (of Great
Britain & Ireland) Ltd., including General
Merchandise whilst being carried &/or in
transit anywhere in the United Kingdom
including loading and unloading.
Including risk during halts &/or whilst
garaged “./or elsewhere overnight.

Conditions: All Risks of loss or
damage however arising. Including
strikes, riots, civil commotions and

malicious damage risks.

Excluding war and civil war as per
Policy.

Not subject to average.

Excluding deterioration through delay
and loss or [sic] market etc.

Machinery subject to
Replacement Clause.

On the evening of May 24, 1961, two
of the plaintiffs’ lorries, carrying cigarettes
from Nottingham, arrived at the London
premises of the Imperial Tobacco Company
at City Road. The lorries were left at
those premises overnight for unloading on
the following morning by the employees
of the Imperial Tobacco Company, assisted
by the lorry drivers. During that night the
lorries and cigarettes were stolen.

The plaintiffs brought an action against
the defendant under the policy, at the
expense and for the account of the Imperial
Tobacco Company, in respect of the

Institute



